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FOREWORD

In February 2000, the Board of Directors of the National Academy of Public Administration (the
Academy) created the Standing Panel on Social Equity in Governance. The Academy believes
that good governance must be fair, just, and equitable, and must ensure ‘“the equitable
distribution of public services and implementation of public policy.” To that end, a Panel of
Academy Fellows has undertaken three studies since 2001 that examine the roles of federal,
state, and local governments in responding to public concerns about environmental justice issues.

The Academy Panel has found that achieving environmental justice is integral to the effective
administration of public policies and programs. Environmental justice means that all citizens
receive fair treatment and that government should offer them meaningful involvement in
decisions affecting their health, environment, and neighborhoods. Working to resolve these
issues has forced public administrators to do business differently because our past approaches
have left some communities without adequate protection for health, welfare, and environment
and has deprived some citizens of opportunities for effective civic engagement.

There are many encouraging signs that governments at all levels are beginning to tackle these
challenges and are starting to address environmental justice concerns in more effective ways.
The Panel hopes the lessons identified in this study -- like those identified in our two
environmental justice studies that have preceded it -- will catalyze actions by federal, state, and
local governments to improve conditions for those who reside in people-of-color and low-income
communities.

While conducting this study, the Panel has received very helpful assistance from officials with
the participating local governments, state managers, staff at the U.S. Environmental Protection
Agency’s headquarters and regional offices, and representatives from various community and
environmental organizations. We thank all of the people whom we interviewed and who gave so
generously of their time and expertise to assist Academy researchers. The Academy also thanks
EPA’s Office of Environmental Justice for its financial support, and our Panel members and our
staff who have devoted so much of their time and careful, creative thinking to this very important
project.

oS s Fotamn

Howard M. Messner
President
National Academy of Public Administration
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EXECUTIVE SUMMARY

In June 2002, the Office of Environmental Justice at the U.S. Environmental Protection Agency
(EPA) asked the Standing Panel on Social Equity of the National Academy of Public
Administration (the Academy) to study the relationship between environmental justice and local
land use planning and zoning. This study complements the Academy’s two previous
environmental justice studies. The first study focused on EPA’s programs for issuing air, water,
and waste permits; and the second examined various state models for addressing environmental
justice, with a particular focus on the permitting function. The current study focuses on how
local government decisions on land use planning and zoning have—or have not—been used to
address environmental justice issues in five selected communities where concerns about
inequities have been raised.

In conducting the three studies, the Academy Panel has used EPA’s definition of environmental
justice:

Environmental justice is the fair treatment and meaningful involvement of all
people regardless of race, color, national origin, culture, education, or income
with respect to the development, implementation, and enforcement of
environmental laws, regulations, and policies. Fair treatment means that no
group of people, including racial, ethnic, or socioeconomic groups, should bear a
disproportionate share of negative consequences resulting from industrial,
municipal, and commercial operations or the execution of federal, state, local, and
tribal environmental programs and policies. Meaningful involvement means that:
(1) potentially affected community residents have an appropriate opportunity to
participate in decisions about a proposed activity that will affect their
environment and/or health; (2) the public’s contribution can influence the
regulatory agency’s decision; (3) the concerns of all participants involved will be
considered in the decision-making process; and (4) the decision-makers seek out
and facilitate the involvement of those potentially affected.'

The Panel has found a number of themes that are common to all three studies:

e Addressing environmental justice concerns is a basic duty of good government because
protecting the health and welfare of the public is the primary responsibility of effective
public administrators.

e Leadership and accountability for reducing risks and enhancing meaningful public
engagement are needed at every level of government to develop solutions to
environmental justice problems.

e Government at every level has not always been proactive in addressing environmental
justice concerns and citizen protest has often been the catalyst that prompted government
action.



e There are many legal and regulatory authorities for federal, state, and local officials to
use when addressing environmental justice concerns, but they are not being fully or
creatively utilized.

e More effective coordination is needed between all three levels of government because
each level can contribute legal authorities, technical expertise, and practical
administrative tools needed to address current environmental justice problems and
prevent future ones.

e Environmental and land use planning agencies at federal, state, and local levels must
integrate achieving environmental justice into their missions and make implementation a
part of their core program activities.

The Panel’s first study, Environmental Justice in EPA Permitting: Reducing Pollution in High-
Risk Communities Is Integral to the Agency’s Mission, recommended that solutions to
environmental justice issues be incorporated into the decisions and procedures for air, water, and
waste permits. The Panel found that EPA has developed a solid policy foundation for addressing
environmental justice, but must now focus on integrating these policies into core program
activities and holding headquarters program and regional offices accountable for making
progress. The Panel also found that EPA should examine its existing legal authorities for
ensuring that integration does take place, because these authorities offer many additional
mechanisms that EPA officials could use to address environmental justice concerns.

The Panel’s second study, Models for Change: Efforts by Four States to Address Environmental
Justice, examined four states’ various approaches to environmental justice. The Panel found
these states offered encouraging evidence of their commitment to achieving environmental
justice—by variously adopting legislation, executive orders, or other directives designed to
address the public health and environmental concerns of low-income and people-of-color
communities. To improve state efforts to address environmental justice, the Panel recommended
actions to strengthen state leadership, ensure accountability for progress, integrate policies into
the core programs of state agencies, and enhance public involvement in permitting processes.

The Panel’s current study, Addressing Community Concerns: How Environmental Justice
Relates to Land Use Planning and Zoning, examines that relationship in five localities. The case
studies represent communities from around the country where citizens have raised environmental
justice concerns. They are: Huntington Park, California; Austin, Texas; Chester, Pennsylvania;
Altgeld Gardens in Chicago, Illinois; and St. James Parish, Louisiana.

This third study is designed to help the public understand how land use planning and zoning
relate to environmental justice, both in terms of resolving current issues and preventing future
problems. It also highlights opportunities for engaging the public in the local planning and
zoning decisions that affect their communities.

The Panel’s recommendations, based on the research detailed in the body of this report, can be
summarized as follows:



e State and local executive and legislative branches of government must demonstrate
leadership to address environmental justice concerns. They should use their full legal
authorities to enact appropriate legislation, issue policies, develop guidance, and develop
accountability measures to ensure that, at both levels of government, core government
functions are authorized and required to address environmental justice. They should also
enhance opportunities for meaningful public participation in all government decisions
that have environmental and public health impacts; and each level of government should
improve public access to information about land use planning, zoning, siting, and
permitting.

e All levels of government should conduct thorough examinations of their respective legal
and regulatory authorities—including common law authorities for protecting the general
welfare of citizens—to develop creative solutions for environmental justice problems.

e Federal, state, and local levels of government should work in concert to ensure that their
actions for responding to environmental justice issues are compatible and mutually
reinforcing.  They should share information, coordinate programs, and develop
comprehensive rules that will ensure consideration and mitigation of localized
environmental and public health impacts, especially in low-income and people-of-color
communities.

e National associations of local governments should disseminate information and offer
training on best practices in land use planning and zoning that are currently used by
cities and counties to ensure fair treatment, as well as meaningful involvement, of all
people in decisions that affect public health and the environment.

e C(City and county governments should incorporate consideration of potential
environmental and public health impacts of land use decisions into the fabric of their
planning and zoning activities. They should actively explore how they can use current
authorities to prevent excessive levels of pollution and mitigate environmental and other
impacts like noise, odor, and traffic—especially in low-income and people-of-color
communities.

e State, county, and city officials who are responsible for planning, zoning, public health,
and environmental protections should take immediate action to determine whether their
residents in low-income and people-of-color neighborhoods are exposed to excessive
levels of environmental and health hazards. If so, they should initiate appropriate actions
to reduce risks and communicate to the public when and how these risks will be reduced
or eliminated.

In Chapter Two of this report, the Panel details the lessons learned from this study. It also
includes the full set of findings and recommendations for making local land use planning and
zoning more responsive to environmental justice concerns.



ENDNOTE

' U.S. Environmental Protection Agency, Office of Environmental Justice, Guidance to Assessing and Addressing
Allegations of Environmental Injustice, Working Draft, 7 (January 10, 2001).



CHAPTER ONE

INTRODUCTION, METHODOLOGY, AND FRAMEWORK

BACKGROUND

This report is the third in a series of studies on environmental justice conducted by the National
Academy for Public Administration (the Academy) for the Office of Environmental Justice
(OEJ) of the U.S. Environmental Protection Agency (EPA). It builds on the Academy’s two prior
studies, Environmental Justice in EPA Permitting: Reducing Pollution in High-Risk
Communities (December 2001) and Models for Change: Efforts by Four States to Address
Environmental Justice, (June 2002). This study examines the land use planning and zoning laws,
policies, and practices of local governments to determine how they may relate to environmental
justice issues.

The first report of this Academy Panel, Environmental Justice in EPA Permitting, analyzed key
public administration issues at EPA. It focused on how EPA could address the widely
recognized fact that some low-income and people-of-color communities are exposed to
disproportionate amounts of pollution and public health hazards. The Panel’s recommendations
for how EPA could more effectively address environmental justice concerns focused on a four
part analytic framework: leadership and accountability, permitting programs, setting priorities
and reducing risk, and public participation. The Panel recommendations were also designed to
help community residents and other stakeholders gain a better understanding of how they can be
more successful in bringing environmental justice problems to the attention of EPA’s permitting
and other programs.

For the first study, OEJ asked the Academy Panel to focus on EPA’s permitting programs, while
recognizing that most permits are prepared by state and local agencies under delegated authority.
Even so, the first report was important for determining whether and to what extent EPA has
integrated environmental justice into its core operations, and in helping EPA to become a model
for demonstrating how these concerns can be addressed effectively by other environmental
agencies.

Along with its request for the first Academy study, OEJ also commissioned a study by the
Environmental Law Institute (ELI). ELI’s report, Opportunities for Advancing Environmental
Justice: An Analysis of U.S. EPA (November 2001), reviewed “the provisions contained in the
principal federal environmental laws administered by EPA, in order to identify authorities that
potentially could be used to advance a variety of environmental justice goals in the agency’s
programs.”’ ELI’s examination of existing federal statutes provided a useful foundation for the
Panel’s work on environmental justice. ELI found that “all of EPA’s sources of authority—
environmental statutes, mission-expanding and cross-cutting laws, and general discretion—give
the agency substantial and wide-ranging powers to pursue environmental justice.”> ELI also
found that state environmental agencies might have considerable latitude to respond to these

issues as part of their delegated federal programs. These findings suggest that state and local



agencies may have environmental or administrative authorities comparable to those at the federal
level that they could use to address environmental justice issues.

In the Academy’s second report requested by OEJ, Models for Change: Efforts by Four States to
Address Environmental Justice, the Panel documented the ways that Indiana, Florida, New
Jersey, and California are addressing environmental justice and how these efforts relate to their
permitting programs. By focusing on state programs, the Academy study expanded the prior
analysis of environmental justice and recognized the key role that states play in protecting public
health and the environment. The four states selected for study represent different demographics,
and have programs offering different approaches in how states can initiate responses to
environmental justice problems. The Panel analyzed the states’ programs using the same four-
part framework used in the first study: leadership and accountability, permitting programs,
setting priorities and reducing risk, and public participation. The second report stressed setting
goals, achieving tangible and clear results, and fully integrating environmental justice principles
into core state planning and permitting programs. Environmental justice problems raise basic
concerns about health, informed and meaningful public participation, the community’s right-to-
know, and fairness. The Panel found that performance-based administration of public programs
is best suited to ensuring that these important issues are appropriately addressed by state
agencies.

For this third report, OEJ asked the Academy to explore environmental justice from the local
government perspective by examining its relationship to planning and zoning. As part of this
effort, the Academy was asked to conduct case studies in five localities. As in the previous two
reports, this report examines laws, policies, and practices as they relate to environmental justice
concerns.

ROLE OF THE ACADEMY PANEL

The seven-member Panel of Academy Fellows who guided the first two studies has continued to
guide the research for this third study.” The Panel provided analysis and insights and developed
recommendations based on the extensive research conducted by Academy researchers over a 12-
month period. In addition to reviewing documents and written materials, the researchers also
conducted in-depth interviews with many government officials, community group leaders, and
business representatives.

For the purpose of this third study, as with the earlier two, the Panel relied on EPA’s definition
of environmental justice:

Environmental justice is the fair treatment and meaningful involvement of all
people regardless of race, color, national origin, culture, education, or income
with respect to the development, implementation, and enforcement of
environmental laws, regulations, and policies. Fair treatment means that no group
of people, including racial, ethnic, or socioeconomic groups, should bear a
disproportionate share of the negative consequences resulting from industrial,
municipal, and commercial operations or the execution of federal, state, local, and



tribal environmental programs and policies. Meaningful involvement means that:
(1) potentially affected community residents have an appropriate opportunity to
participate in decisions about a proposed activity that will affect their
environment and/or health; (2) the public’s contribution can influence the
regulatory agency’s decision; (3) the concerns of all participants involved will be
considered in the decision-making process; and (4) the decision-makers seek out
and facilitate the involvement of those potentially affected.

FRAMEWORK

As noted, all three of the Panel’s reports have used the same four-part framework to analyze all
three levels of government, exploring how they play out at each level:

e Leadership and Accountability;
e Permitting and Other Authorities;
e Setting Priorities and Reducing Risks; and

e Public Participation.

Through that exploration, the Panel has been able to analyze differing roles, responsibilities, and
actions of federal, state, and local agencies in responding to the challenge of achieving
environmental justice.

LOCAL LAND USE PLANNING AND ZONING

In this report, the Academy Panel has examined ways that planning and zoning in five localities
implicitly or explicitly address, create, resolve, or exacerbate environmental justice problems.
The communities are: Huntington Park, California; Chester, Pennsylvania; Austin, Texas;
Altgeld Gardens in Chicago, Illinois; and St. James Parish, Louisiana.

Through the five case studies, the Panel has identified issues and possible solutions for
addressing environmental justice problems at the local level, including ways that all levels of
government can work together more effectively. Local public administrators, state and federal
policy-makers, business leaders, and community representatives can all use this report as a tool
to understand local land use planning and zoning policies and practices, and to find practical
approaches for their own communities to implement. The report also explains to state and
federal officials how local governments need their help to address environmental justice
problems effectively and shows how state and federal programs, like environmental permitting,
can be adapted to meet the concerns of both local governments and community residents.



METHODOLOGY

The Panel and its researchers used several methods to investigate environmental justice from the
local perspective. They examined the literature regarding the current status of land use planning
and zoning laws; how past local planning and zoning were used to foster racial segregation and
the location of undesirable facilities in low-income or people-of-color communities; and how
planning and zoning tools can now be used to reduce the disproportionate health and
environmental hazards these communities, as well as to prevent such impacts in the future.

The Panel’s investigation for each of the five case studies included the following three
components:

Laws and Policies: Academy researchers studied the texts, actual implementation,
enforcement efforts, flexibility, and adaptability of local land use plans and zoning
ordinances. They examined a range of local documents including comprehensive land use
plans, zoning ordinances and maps, proposed future land use plans and maps, emergency
response plans, and local zoning and permitting ordinances.

Practices/Processes: Academy researchers asked about coordination across agencies and
functions within local governments, the extent to which local resources have been explicitly
dedicated to addressing environmental justice issues, and collaboration between local
agencies and community groups or regional and state environmental justice efforts. They also
examined ways that state programs support or enforce land use or zoning practices and the
effects of local and state regulations, and they explored any local environmental justice issues
in the context of larger economic and community development objectives.

People: To understand the practical impacts and effects of local policies, practices, and
processes on the public, Academy researchers spoke with community leaders and explored
local agencies’ outreach efforts, as well as attempts, if any, to understand local citizens’
concerns about environmental justice.

Academy researchers visited all five communities and interviewed a diverse set of stakeholders
for each case study. They asked about:

e State authorities and practices and local responses to them;
e The organization of local government and any inter- and intra-agency coordination;
e Types and complexity of local programs for addressing environmental justice problems;

¢ Information about community health and environmental conditions and health services,
as well as pollution monitoring and enforcement efforts;

e Public outreach and communication methods and their effectiveness;



e Citizens’ responses to local initiatives and their perceptions about environmental justice
issues in their communities; and

e C(Citizen engagement in land use planning, zoning, environmental decisions, and
community development initiatives.

ORGANIZATION OF THIS REPORT

Chapter Two contains the lessons learned from the five case studies along with the Panel’s
overall findings and recommendations. Chapter Three provides a brief history and background
on land use planning and zoning and their relationship to environmental justice issues. Chapter
Four considers the current state of planning and zoning and the opportunities they present for
addressing environmental justice concerns. Chapters Five through Nine are case studies of the
five communities. Each case study includes the Panel’s findings and recommendations for the
specific community as well as information about the community’s environmental setting;
environmental justice problems; structure of local agencies and their authorities for zoning,
planning, environmental permitting; and public participation. The Panel’s Conclusion, followed
by several appendices and the bibliography, completes the report.



ENDNOTES

! Environmental Law Institute, Opportunities for Advancing Environmental Justice: An Analysis of U.S. EPA
Statutory Authorities (November 2001).

2 Ibid., 3.

* Two Fellows joined the Panel between the second and third reports because two others were not able to continue
due to pressing demands on their time. However, the Panel’s leadership and management of the Academy research
staff remained the same for all three studies.
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CHAPTER TWO

LESSONS LEARNED: FINDINGS AND RECOMMENDATIONS

The Panel’s two previous studies of environmental justice programs focused on the U.S.
Environmental Protection Agency (EPA) and state environmental agencies and, in particular, on
how both levels of government can use their permitting processes to understand and address
community concerns about the impacts facilities have on public health and the environment.
However, local governments generally make the initial land use and zoning decisions that
determine where various kinds of facilities can be sited. So, in this third report, the Panel has
examined local land use planning and zoning authorities, how they may help to create or resolve
inequities among different communities’ exposures to environmental and public health threats,
and the interplay among multiple levels of government often needed for taking action to address
environmental justice issues.

In this third study, the Panel finds that, while local governments can play a unique and important
role by considering the environmental justice implications of their planning and zoning
decisions, effective solutions to environmental justice problems require coordination and
cooperation among all levels of government—federal, state, and local. Each level of government
brings unique legal authorities, expertise, technical tools, and other resources that are needed to
prevent and mitigate localized impacts from pollution sources. Working together, they can
enhance public participation, improve citizens’ access to information, and foster greater public
involvement in local land use and zoning decisions, especially by residents of people-of-color
and low-income communities who have rarely been engaged in past decisions directly affecting
their health and quality of life.

The Panel’s first report—FEnvironmental Justice in EPA Permitting: Reducing Risk in High-Risk
Communities Is Integral to the Agency’s Mission—discussed various ways that EPA can promote
environmental justice. The second study—~Models for Change: Efforts by Four States to Address
Environmental Justice—identified many actions that state agencies can take to address
environmental justice concerns. In this study, the Panel finds that some cities and counties have
begun to use their local land use planning and zoning authorities to prevent or resolve
community environmental and public health problems, and there are some useful models for
other local governments that may just be starting to address these issues.

The Panel has also found that grassroots community activists are usually the catalysts for action,
bringing environmental justice problems to the attention of local governments. By raising these
important issues—working with, and sometimes prodding governments at all levels to address
environmental justice issues—citizen groups have been a critical force in identifying problems
and developing new, more effective solutions to environmental justice concerns. The Panel
strongly urges governments at all levels to launch proactive efforts that will effectively engage
local residents in planning, implementing, and evaluating actions designed to prevent or correct
threats to public health and the environment, especially in low-income and people-of-color
neighborhoods.
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In this study of local governments and environmental justice problems at the local level, the
Panel has used the same analytical four-part framework as for the EPA and state studies. The
Panel has determined that effective governance to address environmental justice issues must
include efforts in four major areas: leadership and accountability; setting priorities and reducing
risk; permitting and other authorities; and public participation. Accordingly, the Panel’s findings
and recommendations are grouped into these same four categories.

LEADERSHIP AND ACCOUNTABILITY
Findings on Leadership and Accountability

Finding 1:  Efforts to resolve and prevent environmental justice problems by reducing
exposures to pollution and enhancing public involvement are most effective when federal, state,
and local governments coordinate their actions and make them mutually reinforcing.

Finding 2:  State policy and legislation can set a foundation for state and local efforts to
ensure the fair treatment and meaningful involvement of all people in decisions that affect public
health and the environment. State-level legislation, executive orders, or policies can help to
ensure local governments’ accountability and to promote progress toward improved outcomes, as
well as increase the authority of state environmental and planning agencies to provide technical
and other support for the environmental justice initiatives of local governments. Through
legislation, policy, guidance, or example, states can institutionalize responsibility and
accountability for responding effectively to the environmental concerns of people-of-color or
low-income communities.

Finding 3. Some state and local agencies are exercising leadership on environmental justice by
making effective use of existing legal authorities, developing new authorities, effectively
coordinating with other levels of government, and working with community groups or
environmental organizations. However, other state and local governments have not yet taken
action to address environmental justice problems, while some began promising initiatives that
were never implemented or missed valuable opportunities to resolve the environmental and
public health concerns of low-income or people-of-color communities.

Finding 4: When local governments work effectively with their state and regional
environmental agencies that have demonstrated a commitment to addressing environmental
justice concerns, there is a greater likelihood of reducing environmental hazards, providing better
public access to information, and gaining more effective participation by community residents in
local decisions affecting their health and environment.

Finding 5: Local governments have a variety of mechanisms that can potentially be used to
address public health and environmental conditions in communities where residents are raising
environmental justice concerns. In particular, local land use planning and zoning authorities may
be useful in tackling problems at existing sources of pollution, such as by enforcing current
zoning codes more effectively. Zoning codes can be especially valuable in preventing or
mitigating the potential impacts of new or expanding commercial or industrial development by,
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for exmple, requiring compatibility with adjacent land uses. Local governments can revise their
comprehensive land use plans, rezone incompatible land uses, adopt overlay ordinances, and
initiate rollback zoning. They can also implement better controls on city-owned properties that
pose environmental hazards or emit pollution.

Finding 6: In each of the five communities studied here, community-based organizations
provided the leadership that brought attention to environmental justice problems and prodded
local or state agencies to address them.

Recommendations on Leadership and Accountability

Recommendation 1: Governors and other state executive branch leaders should commit to
achieving environmental justice through fair treatment and meaningful involvement of all people
in decisions that affect public health and the environment. By executive order or other
appropriate means, they should direct their agencies to use each state’s full range of legal
authorities for advancing these goals and integrate them into the core missions of state agencies
through specific action plans and accountability requirements. They should also establish clear
milestones to measure progress in addressing environmental justice issues for state agencies and
for local governments where the state has authority to do so. Information on progress should be
made easily available to the public, as well as to agency heads and local governing bodies, so
that responsible parties can be held accountable for producing results.

Recommendation 2: State legislatures should adopt laws requiring state agencies to integrate
into their core programs the procedures and practices necessary to address environmental justice
problems. Where states already have such legal authority, the laws should also require local
governments to incorporate environmental justice considerations into their operations, especially
local land use planning and zoning. Such legislation should define environmental justice and
link it to the primary missions of state and local agencies for preserving public welfare, reducing
risk, protecting human health, and reducing pollution. State legislation should also clarify the
respective roles and responsibilities of state and local agencies, and should establish appropriate
ongoing accountability mechanisms.

Recommendation 3: State and local agencies should develop environmental justice policies,
action plans, and accountability processes. They should ensure full public access to data that are
relevant and necessary for local officials and the public to understand current environmental
conditions and to determine whether progress is being made to improve conditions that raise
concerns.

Recommendation 4: City and county leaders should actively work to incorporate consideration
of environmental justice issues into the fabric of their land use planning and zoning authorities.
Additionally, they should actively utilize existing regulatory and common law authorities to
prevent or reduce pollution; mitigate environmental impacts on nearby neighborhoods; and
address related issues like noise, odor, and traffic. Local agencies should also work closely with
the public, environmental justice groups, and neighborhood organizations to ensure that they
fully understand the environmental issues in their communities and have a voice in local
officials’ decisions on addressing these problems.
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Recommendation 5: State and federal agencies should provide leadership, technical assistance,
training, and information to help local officials develop and implement policies and procedures
for ensuring that all people are fairly treated by, and can participate in, environmental decisions.
They should further provide local officials with access to reliable information and sound science,
and help to build their capacity for incorporating this information into appropriate local plans,
ordinances, and regulations.

Recommendation 6: National associations of local governments should disseminate
information on environmental justice, including model authorities and examples of best
practices, that cities and counties can use to ensure fair treatment and meaningful involvement of
all people in decisions that affect community health and environmental conditions. A national
on-line database could be set up for local governments to adopt smart growth and sustainable
development initiatives, highlighting the relationship between local land use controls and
environmental justice concerns. This database could include best practices and examples of local
government policies and procedures for addressing environmental justice problems, model
language to incorporate into local plans and zoning ordinances, and sample checklists for local
officials to use in ensuring compliance with environmental justice principles. Other topics might
include coordination with EPA and state environmental agencies, effective community outreach,
and mechanisms for achieving sustainable and equitable economic development.

Discussion of Leadership and Accountability

Examples of State Executive Leadership

Pennsylvania. In June 2000, the Governor of Pennsylvania signed Executive Order 1999-1 that
identifies sound land use policies and objectives to guide state agencies when making decisions
that can affect land use.” The “Growing Smarter” initiative, developed through a series of
forums on land use reform held across the state and backed by a $3.6 million budget from the
Governor’s office, is a substantial investment in local state land use planning efforts.”
Additionally, recent amendments to the Municipalities Planning Code direct the Pennsylvania
Department of Environmental Protection (PADEP) to “consider and [possibly] rely upon
comprehensive plans and zoning ordinances when reviewing applications for the funding or
permitting of infrastructure or facilities.”™ Based on this authority, the PADEP has directed that
staff must consider all local ordinances—Iike the ordinances adopted by the Chester local
government that require no net increases in emissions for new heavy industrial facilities—as part
of the state’s permitting process.”

Louisiana. In 1998, the Governor of Louisiana issued an Executive Order establishing the
Mississippi Corridor Task Force, which was charged with making recommendations about
environmental justice. The Task Force included representatives of the Governor; Secretaries of
the Departments of Environmental Quality, Economic Development, Agriculture and Forestry,
and Health and Hospitals; the Task Force on Environmental Protection and Preservation; the
Presidents of the state and two local branches of the National Association for the Advancement
of Colored People; and four residents of the Industrial Corridor. In 2000, this Task Force
recommended:
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e Establishing a state review process modeled on the National Environmental Policy Act and
related guidance issued by the Council on Environmental Quality;

e Creating a regional organization to coordinate regional issues such as sustainability of
environmental resources, quality of life, and economic self-sufficiency;

e Adopting a pre-permitting process to provide an opportunity for dialogue among industry,
the community, and government on issues of siting, expansion, and other permitting requests;

e Reviewing the concepts of zoning and land use planning, possibly setting minimum state
siting standards for new industrial development, and developing legislation to require buffer
zones between communities and proposed industrial facilities; and

e Studying the relationship between emissions of air pollutants and discharge of waste by
facilities located in or near residential areas.’

These Task Force recommendations provided a solid foundation for action that, if properly
implemented, could help Louisiana to start addressing environmental justice issues more
effectively. Unfortunately, to date, no state or local agency has taken action to implement the
recommendations.

Examples of State Legislative Leadership

California. California provides an excellent example of a fully authorized and articulated
program for state, county, and local agencies to work together on addressing environmental
justice problems—Iargely because the state legislature established a framework for action and
accountability. The California Assembly’s six laws on environmental justice set clear
performance expectations for all state agencies, and place responsibility for coordinating
environmental justice efforts in the Governor’s Office of Planning and Research. Under the state
laws, environmental justice must be incorporated into the state’s general planning guidelines for
cities and counties by July 2003, so that integrating environmental justice into the fabric of local
planning will help to prevent future problems. The legislation also specifically directs the
California Environmental Protection Agency to consider environmental justice in all of its
programs, policies, and standards.’

As the result of the new laws, several California agencies have established policies, programs,
and tools to assist local governments in responding to environmental justice concerns. The
South Coast Air Quality Management District’s 1999 study on air toxic emissions in Southeast
Los Angeles was the catalyst for action by the City Council in Huntington Park. In addition, the
District is developing air quality guidance for its local governments to use in their current land
use planning and future development initiatives.

Louisiana. In 1993, the Louisiana legislature passed an act requiring the state’s Department of
Environmental Quality to hold statewide hearings and solicit recommendations about how to
address environmental justice issues. The resulting recommendations, formally presented to the
legislature in 1994, included establishing guidelines for facility siting, strengthening
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requirements for land use planning, regulating transportation of toxic materials, building
emergency response capacity, improving procedures for public notices and hearings,
strengthening enforcement in highly industrialized areas, and reporting annually to the legislature
on progress in addressing environmental justice issues. However, despite this valuable effort to
engage the public, state leaders have never implemented these recommendations.

Example of State Environmental Agency Leadership

llinois. In Ilinois, a draft Interim Environmental Justice Policy developed by the Illinois
Environmental Protection Agency (IEPA) is currently under public review. It has a more limited
scope than the California legislation because it does not apply to all state agencies and
departments. However, under the draft policy, the IEPA would be responsible for ensuring that
its decisions do not disproportionately impact local communities and that every community
receives an equitable share of environmental protection and benefits. IEPA’s draft policy also
would strengthen public involvement in the agency’s decisions.

Examples of Local Government Leadership

People-of-color or low-income communities often are concerned about pollution exposures that
result from local planning or zoning decisions that allow sources of pollution to locate near
residential areas. Some state environmental agencies also acknowledge that incompatible
placement of facilities in proximity to residential areas is a problem. A few local officials are
beginning to recognize that incompatible zoning and land use planning—or the lack of
planning—often results from failing to understand the impacts of certain facilities on the citizens
whom the localities are responsible for protecting. Some of the local governments analyzed in
this study have taken action to correct these problems and to prevent future mistakes that expose
local residents to nearby pollution sources; in other localities, however, more effective
mechanisms are just starting to take hold.

e Huntington Park, California revised its zoning ordinance for commercial/office/mixed - use
zones to authorize imposing conditions in building/operating permits based on proximity to
residential areas and the potential for adverse environmental impacts. The city focused
particular attention on reducing diesel emissions after determining that they pose the most
significant health risk for its residents. The revised ordinance now enables the city to include
conditions in permits requiring advance mitigation and reduction of diesel emissions that
may be generated by any expanded or new buildings, operations, or facilities.

e Chester, Pennsylvania adopted an ordinance that prohibits any new heavy industrial facility
from producing a net increase in environmental pollution. The city also adopted a series of
performance measures to mitigate environmental impacts from new facilities, including
noise, glare, and air pollution. The city’s planning department also completely revised its
planning code to facilitate implementation of their new comprehensive land use and
development plan.

e Austin, Texas created the East Austin Overlay District in 1997. Any new facility in the
District with operations more intense than a commercial use must obtain a special use permit

16



and conduct an extensive process to notify local residents. When current industrial owners
close their facilities, the zoning is then changed to a less intense use as authorized by another
city ordinance.

e Chicago, Illinois is completely revamping its local zoning code, with the express purposes of
improving neighborhoods and encouraging environmentally sound economic development.

Examples of State and Local Coordination and Leadership

While local governments have primary responsibility for land use planning and zoning, the
Panel’s research has shown that state environmental or planning agencies can play important
roles, particularly by assisting localities in understanding the environmental and human health
consequences of their land use decisions. Local officials sometimes have difficulty addressing
these impacts, however, because reducing localized impacts may require coordinated actions
across jurisdictional boundaries and regulatory approaches that are beyond the scope of local
authorities. State agencies can provide valuable technical assistance to local governments in
assessing local conditions and evaluating the impacts of proposed permits or redevelopment
initiatives. State environmental and other agencies can also gain a better understanding of how
localized impacts may significantly affect a community and develop appropriate additional
strategies to address them.

The relationship between the South Coast Air Quality Management District and the government
of Huntington Park, California illustrates the benefits of coordination. The District has
demonstrated leadership and accountability by adopting a policy and implementing a clear
agenda to address environmental justice concerns. The agenda includes three major components:
reducing risk, providing greater community access and involvement, and developing economic
incentives for accelerated mitigation.

The District’s monitoring and evaluation of air pollution in the Southeast Los Angeles area
raised the awareness of Huntington Park’s City Council members about the health implications
of air emissions for their community, thus prompting action by the Council to reduce diesel
emissions. The District’s Multiple Air Toxics Exposure Study (MATES II), which produced the
monitoring results, is a good example of coordination that has produced results.  The District
also listened to feedback from city officials, as well as from local and regional community
groups. As a result, the District crafted measures to address cumulative impacts, revamp
currently inadequate rules, reduce localized air emissions, enhance public involvement, and
provide public access to more information. The District is currently developing guidance on
land use and air quality that can be incorporated into the land use plans of localities throughout
the District.

Examples of Leadership by Community Groups

In each of the five case studies, local community-based organizations have been important
catalysts for government action. In Huntington Park, citizen complaints made the City Council
aware that a polluting facility was violating the terms of its special use permit. Perhaps more
importantly, these citizen complaints served as the beginning of an educational process for local
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officials about the adverse environmental and health impacts that their decisions had on nearby
residents. Local officials realized that a facility’s compliance with federal or state permit
requirements does not necessarily ensure protection of public health and the environment,
because these permits may not adequately address localized environmental impacts.

Similarly, in Austin, People Organized for the Defense of Earth and her Resources (PODER) has
driven change. The group’s efforts have resulted in closing a petroleum tank farm and removal
by the city of some unwanted land uses that were sources of pollution near residential areas. The
city is also now building neighborhood associations as a mechanism citizens can use to help
ensure their concerns are considered by local officials.

In Chicago, residents of Altgeld Gardens have waged a long battle to bring attention to the
multiple environmental and public health threats created by the industrial and waste disposal
facilities near their homes. Using community education, applying political pressure, and
sometimes by staging public protests, People for Community Recovery has prompted city, states,
and EPA officials to launch enforcement actions against a facility violating air emission
requirements, remove PCB contamination at the housing project, impose a moratorium on new
landfills in south Chicago, and clean up nearby contaminated sites.

In Pennsylvania, Chester Residents Concerned for Quality Living (CRCQL) worked to stop the
siting of waste facilities near their homes. In addition to bringing legal actions to address
problems at existing facilities, CRCQL and the Public Interest Law Center of Philadelphia
drafted an ordinance, adopted by Chester City Council, which prohibits new industrial facilities
from increasing net pollution levels in the city.

In Louisiana, St. James Citizens for Jobs and the Environment stopped the construction of a
chemical facility in their community. The organization also brought national and international
attention to environmental justice problems in St. James Parish.

PERMITTING, PLANNING, AND ZONING AUTHORITIES
Findings on Permitting, Planning, and Zoning Authorities

Finding 7. For all five case studies in this report, low-income or people-of-color communities
are adjacent to or mixed into areas that have manufacturing and industrial uses, resulting in many
potential threats to public health and the environment. While the origins of these situations vary,
local planning and zoning authorities could be used to reduce adverse impacts where industrial
and residential areas are located near each other.

Finding 8. In most cases, the major environmental permits for air emissions, water discharges,
or land disposal are issued by state agencies, not by local governments. However, states can take
steps to engage local governments in the permit process. Through active involvement, local
governments can help ensure that proposed environmental permits contain the conditions
necessary to protect public health and the environment at the community level.
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Finding 9:  Basic procedures for processing environmental permits have not changed in the
five states covered by our local case studies—not even in California, the only state that has
enacted environmental justice legislation. However, some state agencies have adopted tools and
practices to help them assess and address local environmental justice problems and to improve
public participation in permitting decisions.

Finding 10. If state and local officials make creative and aggressive use of existing legal
authorities, it may be possible to resolve the environmental and public health concerns of
community residents.

Finding 11: Some state programs—such as air emission trading programs—may not adequately
take into account and safeguard against localized impacts, particularly in low-income or people-
of-color communities.

Recommendations on Permitting and Planning and Zoning Authorities

Recommendation 7: Local governments should use existing land use planning and zoning
authorities to promote and ensure environmental justice. They should also take steps to
eliminate existing nonconforming uses that present public health and environmental hazards, and
they should adopt more flexible zoning techniques, such as:

e Setting up conditional uses that impose restrictions on certain uses that may affect
environmental justice issues;

e Establishing overlay zones that impose additional requirements to provide for additional
environmental protections;

e Using performance zoning to regulate the adverse impacts of nuisance-like activities, such as
noise and odor; and

e Establishing buffer zones in transitional areas between incompatible land uses, especially for
industrial uses adjacent to residential areas.

Recommendation 8: Local planning and zoning agencies should train their staffs on how to
conduct effective community outreach and how to analyze the environmental justice impacts of
proposed land use plans and zoning ordinances.

Recommendation 9. Local government officials should establish working relationships with
the permitting staffs of state environmental agencies to ensure that local officials receive
notice—at the earliest stage possible—about permit applications in their area and can become
actively involved in the permitting process. Local officials should also ensure that state agencies
adequately assess and address localized adverse impacts and that the state agencies solicit
perspectives of community residents and address their concerns before approving permits.

Recommendation 10: State, county, and city officials should thoroughly review their respective
legal authorities to understand the full scope of their powers for addressing particular issues of
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concern to low-income and people-of-color communities, and they should ensure that the
citizens who are affected by environmental decisions receive fair treatment and are involved in a
meaningful way.

Discussion of Permitting and Planning and Zoning Authorities

State governments issue most major environmental permits under authority delegated to them by
the federal EPA. In some instances, states have, in turn, delegated permitting authority to local
governments. In all cases, however, coordination and cooperation among all three levels of
government is essential. Each level of government has unique resources, authorities, expertise,
and information that can be used to help ensure that permits adequately consider and address
potential health and environmental impacts for residents of affected communities.

Authorities that may be available to address a particular situation include state environmental
protection statutes, state environmental review laws (“little NEPAs”), and delegated federal
authorities under the various national environmental laws. The Environmental Law Institute’s
recent report, Opportunities for Advancing Environmental Justice: An Analysis of U.S. EPA,
explains how these and other authorities in federal statutes can be used to address environmental
justice problems.” Where more specific authorities are not appropriate, general welfare or
nuisance authorities under common law may be available to address particular problems.

The South Coast AQMD adopted a three-pronged approach to addressing environmental justice
problems: setting quantifiable goals for reducing risks, providing for greater community access
to information and involvement in decisions, and creating economic incentives for accelerated
mitigation of air pollution. The risk reduction strategy addresses the most important local
environmental justice issue—high levels of toxic air emissions. Huntington Park and the District
are working closely together on permitting issues, and city officials have asked the District to
notify them in advance about permit applications that may impact their community.

State permit writers in Pennsylvania now have authority to consider local land use ordinances as
they develop environmental permits—such as the Chester ordinance, adopted in response to
environmental justice concerns, which prohibits net emission increases from new heavy
industrial facilities. Other local and county governments in the state can use the Chester
ordinance as a model when performing their concurrent reviews of environmental permit
applications.

However, state permitting and other programs may not adequately consider localized impacts.
For example, Huntington Park found that California’s Regional Clean Air Incentives Market
(RECLAIM) program for trading air emissions does not require emission credits to be purchased
from local sources. The failure to require local credit purchases for RECLAIM trading creates
the prospect that communities like Huntington Park, which have particularly high levels of toxic
emissions, may not achieve emission reductions while another locality in the region may benefit.
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SETTING PRIORITIES AND REDUCING RISK
Findings on Setting Priorities and Reducing Risk

Finding 12: Local governments can play a primary role in identifying neighborhoods where
residents face multiple environmental and public health risks. However, they need help from the
other levels of government to develop and implement strategies for reducing risks, taking
advantage of each level’s unique authorities and expertise.

Finding 13: Local governments often need—but have not always received—Ieadership,
technical expertise, resources, training, or information from state and federal agencies to help
them understand and address environmental justice issues.

Recommendations on Setting Priorities and Reducing Risk

Recommendation 11: State and local planning and zoning agencies and environmental agencies
should gather data to determine whether people-of-color or low-income communities are
exposed to excessive environmental hazards and, if so, they should initiate appropriate actions to
reduce these risks. Complete information about local risks should be communicated to the
residents of these neighborhoods. Federal, state, and local agencies should develop and
implement strategies for reducing pollution, with appropriate measures of progress,
accountability mechanisms, and deadlines for producing results.

Recommendation 12: Federal and state agencies should provide technical assistance, resources,
training, and information on sources and levels of pollution that will help local governments
identify neighborhoods that face disproportionate health and environmental hazards and develop
appropriate risk reduction strategies that make effective use of all available tools and legal
authorities.

Discussion of Setting Priorities and Reducing Risk

Among the five localities in this report, the South Coast AQMD was the only agency that had
adopted a risk reduction strategy for environmental justice. Its plan applies to all of Southeast
Los Angeles and was adopted in response to a monitoring and evaluation study for implementing
its 1997 commitment to examine air quality at local levels. The study showed that diesel
emissions are the greatest health risks for neighborhoods in the District. The District then
developed a toxics control plan for the South Coast Basin that committed “to reduce air toxics by
an additional 31 percent beyond what would be expected by 2010 under existing local, state, and
federal control programs.”®

The 1997 study also enabled Huntington Park officials to determine that the city’s environmental
priority should be reducing diesel emissions and that they needed to be more mindful about their
local responsibilities to reduce air pollution when making land use decisions. To that end, they
changed the city’s zoning ordinances to include consideration of compatible land uses, passed an
ordinance that limits idling of motor vehicles, made better use of their existing authorities under
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the California Environment Quality Act, and required mitigation plans before approving new
businesses that might produce additional diesel emissions.

PUBLIC PARTICIPATION

Findings on Public Participation

Finding 14: Local governments often have broad authorities for involving the public in land
use planning and zoning decisions, but efforts to engage the public are not always effective in
reaching residents of low-income and people-of-color communities.

Recommendations on Public Participation

Recommendation 13: Local officials should work to improve opportunities for meaningful,
early, and effective community involvement in land use planning and zoning, siting, and permit

decisions. The public should be engaged in all steps of the process, not simply invited to
participate in public hearings after plans have been essentially completed.

Recommendation 14: Local governments should help residents of low-income and people-of-
color communities participate in planning and zoning decisions and ensure that their concerns
are integrated into planning and zoning documents. This help may include translating relevant
materials into other languages, using different places and times for public meetings to facilitate
public participation and enable citizens to keep their regular work-day commitments, taking
extra steps for outreach to communities unaccustomed to participating in government decisions,
establishing ongoing partnerships with community organizations, facilitating dialogues on a
continuing basis, and placing notices in publications or other media formats that are more likely
to reach residents of low-income or people-of-color communities.

Recommendation 15: Local governments should make formal commitments to engage all
citizens in their planning and zoning processes and should adopt measures to ensure they are
making progress in addressing community concerns about public health and the environment.
As a sign of this commitment, they should be sure to appoint individuals who represent the local
community to land use planning and zoning boards.

Discussion of Public Participation

Each of the communities in the five case studies here has experienced vigorous public
engagement on environmental justice issues. Unfortunately, much of this citizen participation
has involved protests over specific problems created by past land use decisions rather than early
engagement in developing local land use plans and zoning ordinances.

The American Planning Association encourages local planning and zoning officials to adopt

collaborative approaches that create citizen support and help agencies to adopt plans or
ordinances that meet public expectations.” Some local officials recognize they need more
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effective ways to involve local citizens earlier and in more meaningful ways when developing
land use plans and zoning ordinances.

The new planning process for East Austin is organized at the neighborhood level.
Neighborhood residents are working closely with city planners to determine how best to zone
and plan for each neighborhood. In neighborhoods covered by the East Austin Overlay
Zone, public notice requirements have been expanded to ensure broad public awareness of
any changes that may affect each neighborhood.

As part of its ongoing Neighborhood Improvement Project, Huntington Park plans to
establish neighborhood commissions. Once these commissions are established, city officials
believe they will be effective mechanisms for more effective civic engagement on all issues,
including environmental justice.

Citizens commenting on Chicago’s current zoning reform initiative have recommended
expanded public participation in zoning decisions. In particular, they have asked that written
notices of proposed zoning changes be sent to anyone, including renters, who has expressed
an interest in projects in particular neighborhoods or of a certain size, not just to property or
home owners located within 250 feet of the proposed project. If adopted, this approach will
help to ensure that citizens will have an opportunity to raise environmental and public health
concerns and to advocate for appropriate mitigation measures.

The Illinois Environmental Protection Agency (IEPA) has a long-standing, active community
relations program that works with community groups and promotes public participation
generally. About a year ago, an I[EPA environmental justice coordinator was appointed to
oversee the agency’s work on environmental justice issues, and a draft environmental justice
policy that will apply to the agency’s permitting and other programs is currently under public
review. IEPA already employs some of the public participation techniques called for in the
draft policy. Of particular interest is IEPA’s use of what the agency calls “living room”
public hearings. These small, informal sessions have been successful in engaging citizens
who might otherwise not feel comfortable participating in a regular public hearing. IEPA
also sometimes holds its hearings at a location right in an affected community. For example,
about 250 people attended a hearing held at Altgeld Gardens regarding renewal of waste
treatment facility permits.
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CHAPTER THREE

HISTORY AND BACKGROUND:
LAND USE PLANNING AND ENVIRONMENTAL JUSTICE

INTRODUCTION

Local land use planning and zoning decisions have had an important influence on environmental
justice problems. Zoning and land use planning have been described by some scholars as not
only “aroot enabling cause of disproportionate burdens [and] environmental injustice,” but also
“the most f;mdamental and potentially most powerful of the legal weapons deployed in the cause
of racism.”

The disproportionate exposures that often trigger environmental justice concerns are many and
complex. They have been described as including “racism, inadequate health care, low quality
housing, high hazard workplace environments, limited access to environmental information, ...
simple lack of political power,” > and noncompliance with environmental laws, among others.
There is also significant evidence showing that not only are people-of-color or low-income
residents likely to live close to polluting industries with the resulting unequal distribution of
environmental exposures,’ but also that local zoning has sometimes created these disparities, and
that local decision-makers were often fully aware of the likely outcomes.’

The history of land use planning and zoning in this country helps to explain how this unequal
distribution of environmental burdens has occurred, and why these historical patterns have been
the source of many environmental justice problems that confront people-of-color or low-income
communities today. The case studies that follow in Chapters Five through Nine of this report
further illustrate how some localities are using planning, zoning, and improved coordination with
other entities—including state and county environmental departments and communities — to
implement initiatives designed to address current environmental justice concerns more
effectively.

A number of scholars have written comprehensively about the relationship of planning and
zoning to environmental justice. To provide a historical context for the five case studies and the
Panel’s recommendations, this chapter briefly summarizes some relevant milestones in the
history of planning and zoning and their intersection with environmental justice issues.

ORIGINAL GOALS OF ZONING
When first developed, zoning promised something far different than the actual result of some

localities’ decisions relegating certain communities to serve as “dumping grounds.” Zoning was
originally designed to improve the aesthetics of towns and cities and to:
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“ensure sufficient light and air at street level so cities would not be labyrinths of
dark and dreary canyons; ...prevent incompatible uses from locating cheek by
jowl so residential neighborhoods would be protected from factories; ...[ensure]
density controls...; guarantee congestion-free central business districts and
[enable] the...municipal infrastructure to keep pace with growth.”®

While zoning “began as a means of improving the blighted physical environment in which
people lived and worked, [it] was transformed into a device for protecting property values and
excluding...[segments of the population described as] undesirables.”” One of the earliest
examples of the exclusionary use of “proto-zoning ordinances” was San Francisco’s 1885
prohibition against laundries in residential areas in order to prevent Chinese immigrants from
settling in white neighborhoods.®

FEDERAL INFLUENCE ON LOCAL PLANNING AND ZONING

Federal policies played a significant role in establishing the basic legal framework and authority
for cities to zone, and have helped to shape the concept of local zoning as a tool that cities could
use to exclude or segregate the poor and people-of-color from certain areas.” The passage of the
Standard State Zoning Enabling Act of 1922, under the sponsorship of the U.S. Department of
Commerce, served as the basic model for state zoning acts from that date forward.'” Among
other things, the 1922 Act granted states the power to regulate land use for the “health, safety,
morals, or the general welfare of the community.”'' This authority included regulating and
restricting “the height, number of stories and size of buildings and other structures, the
percentage of lot that may be occupied, the size of yards, courts, and other open spaces, the
density of population and the location and use of buildings, structures and land of trade, industry,
residence or other purposes.”'?

Federally-insured mortgages provided by the Federal Housing Authority (FHA) and the Veterans
Administration (VA) also helped to shape exclusionary practices by subsidizing the suburbs at
the expense of America’s urban areas, thus propagating race-based housing policies that
continued well into the 1960s.”> The FHA’s Underwriting Manual, in use between 1934 and
1947, advised against “the infiltration of inharmonious racial and national groups,” “a lower
class of inhabitants,” and “the presence of incompatible racial elements” in new housing.'* FHA
also supported the use of racial covenants in real estate and prevented African-Americans from
obtaining mortgage insurance in “redlined”'® black or integrated communities.'® Although equal
opportunity policies began in the 1950s, FHA acquiesced in the discriminatory practices of
private lending institutions until 1968 by continuing to provide mortgage insurance for
segregated residential areas.'” The long-term impacts of discriminatory practices by both FHA
and VA have been significant, because together they subsidize half of all home mortgages.'®
Also, the U.S. Department of Housing and Urban Development did not adopt regulations to
ensure that new, integrated housing was built in decent neighborhoods until 1972; and federal
highway projects as well as urban renewal policies have often displaced and segregated African-
Americans into limited areas."”
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In many instances, local decisions that allowed for industrial and other land uses incompatible
with low-income and people-of-color communities were made “not in violation of, but in
compliance with, local zoning ordinances.”® Thus, for many years, federal policies reinforced
local practices that limited housing for African-Americans to less desirable areas adjacent to
polluting facilities.

THE EUCLID DECISION

The inauguration of zoning at the beginning of the 1900s brought changes described as a
“revolution in American land use regulation and planning.”*' Los Angeles launched this
country’s first “use” zoning ordinance in 1908 “to protect its expanding residential areas from
industrial nuisance.”* In 1915, the U.S. Supreme Court approved the “exercise of a city’s police
power over land use” in Haddacheck v. Sebastian,”> which upheld the Los Angeles zoning
ordinance. In 1916, New York “enacted the first comprehensive zoning ordinance, separating
and protecting residential uses from incompatible commercial and industrial uses.”** Local
police powers for zoning were then affirmed in the landmark 1926 Supreme Court decision,
Village of Euclid v. Ambler Realty Corporation.”

The implications of Euclid have been described as follows:

Euclid upheld the general principle of using the police power to separate
incompatible uses and to protect residential uses and residential environments
from the pressures of growth and industrialization. Relying on analogies to
nuisance doctrine, Justice Sutherland declared, “[a] nuisance may be merely a
right thing in the wrong place, like a pig in the parlor instead of the barnyard.”
Thus, the concerns over health, safety, and the general welfare that are embodied
in the police power were properly extended through the device of zoning to
protect single-family residences from the encroachment of commerce and
industry.*®

However, the racial dimensions of zoning and planning in some localities suggest that officials
thought pigs were still appropriate for certain parlors, depending on who owned the parlors.

While zoning serves to regulate land uses, it can also serve exclusionary purposes. This use was
reinforced by ‘“social reformers” who viewed zoning as a tool “to [not only] exclude
incompatible uses from residential areas but also to slow the spread of slums into better
neighborhoods.”  This could justify excluding immigrants, African-Americans, and other
people-of-color or low-income groups from white residential areas.”® Zoning, in the service of
such policies, was well suited for promoting racial segregation because, at least until the 1950s,
“the protection of property values. ..[and segregation] were. .. mutually reinforcing objectives.”
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ZONING’S UNFULFILLED PROMISE

Baltimore, Maryland established the first racial zoning ordinance in 1910. Within a few years,
other jurisdictions throughout the south and as far west as Texas adopted similar racial zoning.
While the ordinances differed in some respects, they shared the common objective of creating
“separate residential areas for blacks and whites and prohibit[ing] members of either race from
occupying residential property in the district set aside for the other.””” When the Mayor of
Baltimore signed that city’s racial zoning ordinance in 1910, it isolated African-American
residents in slums to reduce the “incidents of civil disturbance, to prevent the spread of
communicable disease into the nearby white neighborhoods, and to protect property values
among the white majority.”

Although the U.S. Supreme Court rejected racial zoning in 1917 in Buchanan v. Warley, ** its
decision was based on interference with the rights of a white property owner. The Court found
that Louisville, Kentucky’s ordinance restricting where one could live based on race violated the
rights of a white property owner to dispose of his property to a buyer of his choice, who in this
case was a black man. While the Supreme Court clearly addressed the “inviolability of property
rights” in this case, it did not address the “white supremacist underpinnings of racial zoning.”

Despite invalidating racial zoning, the Buchanan decision did not end racially exclusionary
zoning ordinances. They continued to be adopted by cities, only to be struck down by
appropriate state courts.”®  Following the Buchanan decision, cities began employing
professional planners to develop “racially informed zoning™’ plans and utilizing land use
planning as a means to create completely separate African-American communities.’® This use of
planning in “the service of apartheid ... helped to create the racially bifurcated social geography
of most contemporary American cities.”™’

Utilizing this tactic, Baltimore officials again were the first to adopt a comprehensive zoning
ordinance in 1923, assisted by New York planning consultant Robert Whitten, who advised a
number of cities on such ordinances. The previous year, Whitten had counseled Atlanta officials
that “home neighborhoods had to be protected from any further damage to values resulting from
inappropriate uses, including the encroachment of the colored race.”™® As a result, “the south
and southeast of Baltimore tenement districts which housed first-generation immigrants, and the
alley districts which housed poor blacks, were placed in industrial districts so as to encourage
their displacement by factories.” Professor Yale Rabin, of the Massachusetts Institute of
Technology, has called this phenomenon “expulsive zoning.”** Low-income or people-of-color
residents who were not displaced eventually found their homes were next to “a junk yard, an
incinerator, a factory, or truck depot..., [while] white neighborhoods were consistently protected
from intrusive traffic, noise, and pollution generated by such nonresidential uses.”"!

Professor Rabin has further described the failure of zoning to fulfill the expectations set forth in
Euclid as “an impermissible use of police power, in violation of the rights of those who are thus
adversely affected.”” He also found evidence that, even after the Supreme Court’s 1917
rejection of racial zoning, some cities continued throughout the 1930s, and possibly much later,
to zone the neighborhoods of low-income or African-American residents for industrial or
commercial uses.”” In addition to industrial or high-density designations, many African-
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American or low-income residential areas were given “inferior municipal facilities, ...[and the
residents were] ...denied a meaningful role in the deliberations that produced the policies, plans,
and practices.”™ As a result:

Neighborhoods in which blacks and other minorities live have been systematically
denied the protection that the Court in Euclid found so important and that has
been commonplace in white neighborhoods. The readily observable mixed-use
conditions, so common in low-income black neighborhoods, appear to support the
latter hypothesis.*

Professor Rabin has studied African-American communities for many years. While examining
various kinds of discriminatory public actions, he has discovered that discrimination in zoning
practices is widespread and needs further study.*® He has concluded that:

zoning has been frequently employed in ways that have undermined the character,
quality, and stability of black residential areas; that zoning not only has been used
to erect barriers to escapes from the concentrated confinement of the inner city, it
has been used to permit—even promote—the intrusion into black neighborhoods
of disruptive incompatible uses that have diminished the quality of life and
undermined the stability of those neighborhoods.*’

While there is no definitive documentation that racial zoning ordinances have been directed at
other communities-of-color, there is evidence that discriminatory covenants have been used to
exclude Hispanics, particularly in the West and Southwest.”* Other studies have documented
that Hispanic communities are disproportionately burdened by environmental hazards and are
often located in areas zoned for industrial uses. For instance, a 1994 national assessment of the
demographics of over 500 communities where hazardous waste treatment, storage, or disposal
facilities are located found facilities that began operating between 1970 and 1990 were not
disproportionately located in African-American communities, but the “Hispanic population of an
area was statistically significant...in predicting sitings from 1970-1990.”*  While African-
American neighborhoods “bore the burden of [treatment facility] sitings prior to 1970, Hispanics
assumed that role between 1970-1990.”° Moreover, in addition to being subject to “the
disparate siting of environmentally degrading uses,” Hispanics have also been subject to
“government-induced gentrification,” sometimes caused by urban renewal projects funded by the
U.S. Department of Housing and Urban Development.”'

Underscoring the role of racism in the siting process, Robert Bullard, an expert on environmental
justice and Director of Clark-Atlanta University’s Environmental Justice Center, found that
“exclusionary zoning, rezoning, and granting of variances have been used by government
authority and power to foster and perpetuate discriminatory practices.” >> Even without some of
these tools, other discriminatory practices have produced environmental justice problems in
African-American communities. Bullard cites the example of Houston, Texas where, even
without any zoning, eight out of ten solid waste facilities were sited in predominantly African-
American communities between the 1920s and 1970s, although African-Americans constituted
only 25 percent of Houston’s population during the same period.” These sitings made black
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neighborhoods undesirable places to live, and they quickly became the hosts for other polluting
operations such as salvage yards, recycling operations, and automotive “chop shops.”*

ENVIRONMENTAL JUSTICE AND FACILITY SITING

Zoning has significant implications for shaping the environment of a community, because it
defines where sources of pollution and other potentially noxious uses can legally be sited.
Because they generate pollution and other hazards, industrial zones generally carry a higher
environmental burden than purely residential neighborhoods. These impacts stem directly from
industrial processes, as well as from associated heavy truck traffic, and can include releases of
toxic sg?stances to air, soil, and water; visual blight; odors; and illegal dumping of hazardous
wastes.

Local decisions on where to site hazardous waste facilities and landfills are frequently the subject
of environmental justice complaints. In fact, the national environmental justice movement first
formed began in the mid-1980s to protest the siting of a landfill in a largely African-American
community.”® Overall, the fight for environmental justice has been an extension of “the struggle
against institutionalized racism and....the quest for social justice,” >’ reflecting the anger and
frustration of African-American and low-income residents about local siting decisions that they
believe are discriminatory.

BEGINNING OF THE NATIONAL MOVEMENT

The national environmental justice movement began in the early 1980s as a continuation of civil
rights struggles, when people-of-color and low-income residents sought relief from
disproportionate environmental burdens. This activism culminated years of local opposition to
siting decisions that community groups viewed not only as discriminating against poor people
and people-of-color residents, but also as part of an ongoing pattern of “dumping” noxious land
uses in their neighborhoods.™

In 1982, the first national environmental justice protest occurred in North Carolina, when Warren
County was selected “as the burial site for more than 32,000 cubic yards of soil contaminated
with highly toxic PCBs (polychlorinated biphenyls)” in a landfill in the predominantly African-
American community of Afton. Residents of Afton were 84 percent African-American; Warren
County had the largest percentage of blacks in North Carolina and was one of the state’s poorest
counties.”’ The soil came from the largest spill ever documented in this country: more than
30,000 gallons of PCB-contaminated oil that had been dumped on several hundred miles of
roadways in North Carolina over a four-year period.’ The site selected for the landfill was
problematic because the water table in the area was only five to 10 feet below the surface. The
community drew its drinking water from wells in the area, and residents feared the future
prospect of PCBs contaminating their wells.”

The county’s selection for this landfill led to protests that marked the start of the national
environmental justice movement. The protests brought together national civil rights leaders,
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black elected officials, environmental activists, and labor leaders. Demonstrators tried to prevent
trucks from taking the soil to the landfill by lying across the road. More than 500 demonstrators
were arrested, and the environmental justice movement received its first nationwide attention.®

RESEARCH PROVES DISPROPORTIONATE SITINGS

Although the Afton demonstration was unsuccessful in stopping the Warren County landfill, the
issue of environmental justice captured the interest of the civil rights community, resulting in a
study by the U.S. General Accounting Office (GAO) and a national study on siting of hazardous
waste facilities by the United Church of Christ’s Commission on Racial Justice. Both studies
pointed to a strong correlation between racial demographics and sites chosen for these facilities.

In 1983, at the request of Congressman Walter Fauntroy, the GAO was asked to “determine the
correlation between the location of hazardous waste landfills and the racial and economic status
of the surrounding communities. ..in eight southeastern states.”®* GAO’s report found that, at the
four landfills studied, African-Americans made up the majority of the population in three of the
communities where the landfills were located.®

In 1987, the United Church of Christ’s Commission for Racial Justice published Toxic Wastes
and Race in the United States: A National Report on the Racial and Socioeconomic
Characteristics of Communities Surrounding Hazardous Waste Sites. This report showed that
race was the most significant factor nationwide in the siting of hazardous waste facilities. It
found three out of five African-Americans or Hispanics lived in a community adjacent to
uncontrolled waste disposal sites. African-Americans also were heavily over-represented in the
popugtions of the metropolitan areas containing the greatest number of uncontrolled waste
sites.

Other studies buttressed these findings, as summarized in a recent law review article:®’

e A study of New Jersey communities found that communities with the greatest number of
hazardous waste sites tended to have more poor, elderly, young, and African-American
residents than other communities.

e A Texas study of municipal incinerators and municipal and private landfills revealed that,
although African-Americans made up only 28 percent of Houston’s population in 1980,
six of the city’s eight incinerators, five of the six municipal landfill sites permitted by the
state, and all five of the un-permitted municipal landfill sites were located in
predominantly African- American neighborhoods.

e A Louisiana study of hazardous waste incineration facilities in the Baton Rouge area

found that minority communities had an average of one such site for every 7,349
residents, while white communities had only one site per 31,110 residents.
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e A study of three counties surrounding Detroit found that people-of-color neighborhoods
were almost four times more likely to be located within one mile of a waste facility than
white neighborhoods.

DIFFERENTIAL ENFORCEMENT

Compounding the potential problems created by proximity to these polluting facilities were
concerns about differential enforcement of federal environmental laws by EPA. 1In 1992,
“Unequal Protection: The Racial Divide in Environmental Law, A Special Investigation,”
published by National Law Review Journal, found:

e Penalties under hazardous waste laws at sites having the greatest nearby white
populations were about 500 percent higher than penalties at sites with the greatest
nearby minority populations.

e Penalties in white communities were 46 percent higher than in minority communities
for all federal environmental laws aimed at protecting citizens from air, water, and
waste pollution.

e Under the Superfund program, abandoned hazardous waste sites in minority areas
took 20 percent more time to be placed on the National Priorities List than those in
white areas.

e EPA action on Superfund cleanups began 12 to 42 months later at sites in minority
communities than at sites in white communities.

e EPA chose containment (the capping or walling off of hazardous dump sites) seven
percent more often at sites in minority communities than the permanent treatment
cleanup method preferred under the law to eliminate the waste or eliminate its toxins.
At sites in white communities, EPA ordered treatment 22 percent more often than
containment.”®

Concerns about unequal enforcement remain today. For example, a recent news report found
that Massachusetts compares poorly with other states with regard to assuring industry
compliance with environmental laws, especially in people-of-color communities.””  Only 27
percent of major industrial sources in Massachusetts with environmental permits have been
inspected during the past two years, and the number of inspections for similar sources is only 15
percent in minority communities. While state officials expressed concern about the findings and
vowed to look into the matter, some community members view it as proof that those with the
least power do not receive adequate protection.”
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LEARNING FROM THE PAST AND PLANNING FOR THE FUTURE

The American Planning Association has acknowledged some current inadequacies of zoning for
preventing these problems. They found, among other concerns, that zoning has:

e Failed to deliver on its loftier promises of producing high quality working and living
environments;

e Been misused by suburban communities to exclude low-income and minority
families;

e Engendered corruption, because the basic concept of uniform treatment within and
among districts has been frequently undercut by issuance of variances, exceptions,
and special permits; and

e Not dealt adequately with regional problems, because zoning is viewed as a strictly
local power and opportunities for intelligent regional solutions to planning problems
have been missed.”!

Environmental justice presents many challenges and many opportunities for local planning and
zoning officials. The concerns of people-of-color and low-income communities challenge local
governments to find ways to prevent and solve problems that create disproportionate impacts. In
a few localities, tools and techniques have emerged for reducing risk, achieving informed and
effective community participation, and providing access to information. These initiatives will
enable federal, state, and local authorities to provide better health and quality of life to their
citizens.

Although land use planning and zoning are not the only reasons for the environmental problems
that currently exist in people-of-color and low-income communities, they have, in some
instances, continued to be significant barriers to addressing environmental justice concerns.
Planning and zoning are also important tools for making positive local changes, and some states
and local governments are trying to do just that. As one expert has noted, “the distribution of
environmental benefits and burdens needs to be an explicit and well-considered element of the
environmental policy debate.””* These issues also need to be discussed and addressed explicitly
and effectively when localities undertake land use planning and zoning. In Chapter Four, this
report analyzes how localities can use planning and zoning authorities to help resolve current and
prevent future environmental justice problems.
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CHAPTER FOUR

CURRENT STATE OF LAND USE PLANNING AND ZONING

INTRODUCTION

As noted in a recent analysis of the importance of local land use laws to achieve sustainability,
environmental justice goes to the core of traditional land use decisions, such as:

e Choosing sites for locally unwanted land uses (geographic equity);

e The process for deciding where to site these unwanted land uses, including the
location and timing of public hearings (procedural equity); and

e Sociological factors, including which groups hold the political power inherent in land
use decisions (social equity).'

As Chapter Three explained, even after the enactment of the Civil Rights Act of 1964, “the
property regulation, planning, and zoning policies of many cities around the country had what
must be called a negative impact on environmental justice.”> One researcher points out that
“zoning tends to act as the ‘gatekeeper’ in terms of where noxious uses can be legally sited
within a municipality, but the ramifications of zoning on environmental health and equity have
been somewhat hidden.” > Yet, planning and traditional land use control laws—including
coordinated environmental review with these local government actions—can serve as more
proactive measures to address environmental justice concerns.” Another scholar has noted: “The
next frontier for both the movement and the focus of environmental justice scholarship...is land
use planning.”

For more than 80 years, local officials have held the power to control the uses of land by making
decisions about what can be located where in a given area. The Euclid decision,® followed by
the Standard City Planning Enabling Act in 1922, set the foundation of state and local authority
over planning and zoning.” Because, in almost every state, decisions on land use planning and
adoption of land use laws to implement these plans is entirely a function of local government, it
is critical to examine the relationship between the legal and regulatory schemes within which
these decisions are made and their relationship to environmental justice issues.® Commenting on
Justice Sutherland’s passing distinction in Euclid between the “general public interest” and “the
interest of the municipality,” Alfred Bettman noted almost 40 years ago:

This passage in the opinion is noteworthy in that it presents the conflict not as one
between the individual and the community, but rather as between different
communities, different social groups, or social interests, which is, when profoundly
comprehended, true of all police power constitutional issues.’

This chapter explains there are very few mandates and little guidance by state agencies to local
governments that would trigger a local environmental justice review as part of the planning and
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zoning actions.'” However, in pointing out these shortcomings, this chapter also demonstrates
that there are many significant opportunities for meaningful local reforms and for training and
educating the large number of citizen volunteers who serve on local planning and zoning boards.
These reforms can provide all levels of government with low-cost and no-cost opportunities to
integrate environmental justice principles into the fabric of local land use plans and zoning
ordinances. There are also strategies to encourage citizen participation in local decisions and
representation on local decision-making bodies. Further, this chapter highlights the continued
movement toward merging local environmental regulation with local land use and zoning laws.
By examining environmental justice issues, it becomes clear that these two traditionally distinct
disciplines have now become inextricably intertwined.!" As a result, land use planning and
zoning can be used effectively by local officials to avoid imposing additional environmental
stresses on already burdened communities, assuming localities care to do so.'

STATE AUTHORITIES FOR PLANNING AND ZONING

The U.S. Constitution defines the federal government’s relationship to the states, but the
Constitution does not refer to local governments because local governments are considered to be
“creatures of state government.” Thus, they derive their authority from the laws of the states
where they are located; and they possess only those powers given to them by the state, either
through state constitutions or state statutes, or both. The power of localities to control the uses of
land within their borders derives from state statutes and, like many other areas of the law, states
have not uniformly granted broad authorization for local governments to engage in land use
planning and zoning. There are, however, a number of recent trends worth noting.

In 1999, the American Planning Association (APA), as part of its multi-year Growing Smart
effort, surveyed state laws on local land use planning to determine how many states continue to
authorize planning based on the 1928 Standard City Planning Enabling Act."” The survey found
that almost half of the states (24) had not updated their local planning statutes since 1928, and
only 11 states had adopted substantial updates of their laws.'"* Seven states had slightly updated
their planning enabling acts, and eight states were classified as having made moderate updates."
Other findings from this survey are discussed below in the section on comprehensive land use
planning.

The long history of state and local roles in land use planning and zoning has been an important
influence on current opportunities for reforms to address environmental justice issues. The
nation was clearly in a different place in the 1920s when the cities were grappling with myriad
social and environmental stresses.'® But today, even with the technological revolution, newer
and perhaps even more complex social and environmental issues are being confronted as the
nation strives to achieve some level of sustainable development and as the economic,
environmental, and equity challenges are no longer contained within cities, but are now spread
throughout suburban and rural communities as well.

The American Planning Association has identified many factors to consider in reforming state
planning statutes, including:
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¢ Ongoing problems of housing affordability,
e Lack of housing diversity,
e Exposure of life and property to natural hazards, and

e The obligation to promote social equity—“the expansion of opportunities for
betterment, creating more choices for those who have few”—in the face of economic
and spatial separation.'’

Various planning and zoning enabling statutes have had an impact on the ability of local
governments to consider and address environmental justice concerns by controlling land use.'®
At the start of the 21* century, there is a renewed interest in modernizing and reforming many
states’ outmoded planning and zoning laws. This interest presents a unique opportunity for
environmental justice advocates to provide leadership by securing the passage of revised state
enabling statutes that will empower local governments to address these issues more effectively
through land use planning and zoning.

COMPREHENSIVE LAND USE PLANS

Although zoning is one of several legal techniques for controlling the use of land within a
municipality, it is usually based on a comprehensive plan. Such a plan is generally defined as
“an official public document, preferably (but often not) adopted as law by the local government,
[that serves] as a policy guide to decisions about the physical development of the community.”"
The process of developing a locality’s comprehensive land use plan “provides a chance to look
broadly at programs a local government may initiate regarding housing, economic development,
provision of public infrastructure and services, environmental protection, and natural and
manmade hazards and how they relate to one another.”*’

The language of the early federal model—the Standard State Zoning Enabling Act—allowed,
rather than mandated, planning. Due to its influence, some states required that local zoning be
implemented in accordance with a local comprehensive plan. However, many of these state laws
failed to provide specific statutory guidance to local governments about what a comprehensive
land use plan is or should be. States often failed also to provide a statutorily prescribed process
for adopting a local comprehensive plan.*' In fact, the majority of states maintain that adoption
of a C()2r211prehensive plan is not necessarily a prerequisite for adopting and enforcing local
zoning.

Although the 1928 Standard City Planning Enabling Act did set forth certain “elements” of
comprehensive plans, this Act made plans optional and did not define the legal relationship
between plans and zoning ordinances.” Yet, this first step in local control over land use is
critical for achieving environmental justice. Ideally, during the initial community visioning or
planning stages, citizens can come together to decide how and where they want their community
to grow. Then through the goals and vision articulated in the planning process, localities can
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adopt other legal requirements and zoning ordinances to implement the plan in ways that will
promote environmental justice.

Beginning in the 1950s, under the auspices of the U.S. Department of Housing and Urban
Development’s Section 701 Program, state, regional, and local governments were influenced to
craft local land use plans that met minimum considerations.* To qualify for federal funds for
urban renewal and other community development initiatives over a span of almost three decades,
local governments have been required to prepare and adopt comprehensive plans that contain the
following elements: land use, housing, circulation, public utilities, and community facilities.”

State governments typically leave the detailed contents of comprehensive plans to individual
local governments. But suggestions or guidelines about the elements of a plan may be adopted
by state statute. This approach, together with a requirement that localities adopt zoning districts
that comz;gly with their comprehensive plans, is finding its way into more recent state statutory
reforms.

The APA’s Growing Smart Legislative Guidebook offers model state legislation for adopting
comprehensive plans, and provides for both required and optional elements of a local plan.”’
Some of these elements can be important for ensuring that local officials at least consider
environmental justice principles when crafting the content of comprehensive land use plans.

Figure 4-1 is adapted from the Growing Smart Guidebook’s table of proposed comprehensive
plan elements.

Figure 4-1

Mandatory Elements | Issues and Opportunities
Land Use

Transportation
Community Facilities
Housing

Program Implementation

Mandatory with | Economic Development
Opt-Out Alternative Elements | Critical and Sensitive Areas
Natural Hazards

Optional Elements | Agriculture, Forest, and Scenic Preservation
Human Services

Community Design

Historic Preservation

Subplans (as needed)

Source: American Planning Association, Growing Smart Legislative Guidebook (2002).
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New York recently enacted another approach by offering topical guidance to local officials in the
development of comprehensive land use plans. Specifically, New York’s three enabling acts
provide that comprehensive plans may include the following topics, at the level of detail
appropriate for the requirements of each locality:

a)

b)

)

h)

)
k)

D

General statements of goals, objectives, principles, policies, and standards to form the
basis of proposals for the immediate and long-range enhancement, growth, and
development of the town;

Consideration of regional needs and the official plans of other local government units
and agencies within the region;

The existing and proposed location and intensity of land uses;

Consideration of agricultural uses, historic and cultural resources, coastal and natural
resources, and sensitive environmental areas;

Consideration of population, demographic, and socio-economic trends, as well as
future projections;

The locations and types of transportation facilities;

Existing and proposed general locations of public and private utilities and
infrastructure;

Existing housing resources and future housing needs, including affordable housing;

The present and future general locations of educational and cultural facilities, historic
sites, health facilities, and facilities for emergency services;

Existing and proposed recreation facilities and parkland;

The present and potential future general locations of commercial and industrial
facilities;

Specific policies and strategies for improving the local economy in coordination with
other plan topics;

m) Proposed measures, programs, devices, and instruments to implement the goals and

objectives of the various topics within the comprehensive plan;
All or part of the plan of another public agency; and

Any and all other items that are consistent with the orderly growth and development
of the town.”®
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In keeping with the APA’s guidance, one specific goal of planning for smart growth should be to
incorporate environmental justice concerns into any list of factors and/or topics that should be or
may be addressed in local comprehensive plans. This goal can easily be accomplished through
training, education, and technical assistance for local planners and other officials. For example,
in California, recent legislation requires the Governor’s Office of Planning and Research to adopt
guidelines by July 1, 2003, for local agencies to follow when addressing environmental justice
issues in their general plans.” At the time of this writing, draft guidelines have been distributed
for public comment.”® But some local governments, including the City of Los Angeles, have not
waited for the state to act. The General Plan for Los Angeles already establishes “physically
balanced distribution of land uses™' as a goal of its land use policies, thus providing a
foundation for the city to ensure that its future zoning ordinances take into account
environmental justice issues.

CITIZEN PARICIPATION CAN PLAY A MEANINGFUL ROLE
IN DEVELOPING COMPREHENSIVE PLANS

One barrier to ensuring consideration of environmental justice concerns in local decisions can be
removed by making certain that local officials provide traditionally under-represented
populations with a meaningful role in the future development of their neighborhoods and
communities through active citizen participation in the development of comprehensive land use
plans. For most localities, municipal officials are already empowered to ensure that effective
citizen participation can occur, because state enabling statutes usually give local officials broad
authority to develop their plans. However, the laws give them little or no guidance, other than
often minimal references to the process by which such plan are developed and adopted.

Traditionally, however, citizen participation in the development of comprehensive plans and in
the process for adopting zoning ordinances has been limited to participation in the single public
hearing that is typically required by state law prior to the local legislative body’s official
adoption of the plan or zoning ordinances.’” The APA’s Growing Smart Legislative Guidebook
urges local officials to do more:

The processes for engaging the public in planning are not made clear in many
planning statutes. Requirements for public notice, public hearings, workshops,
and distribution and publication of plans and development regulations are often
improvised. Consequently, the public may find its role and the use of its input
uncertain, and it may be suspicious of plans and decisions that emerge. Planning
should be doing the opposite; it should be engaging citizens positively at all steps
in the planning process, acknowledging and responding to their comments and
concerns. Through collaborative approaches, planning should build support for
outcomes that ensure that what the public wants indeed will happen.™

While APA’s observations are certainly true, environmental justice issues require an even more

careful and proactive approach to ensuring effective participation by all citizen interest groups.
Otherwise, “ensuring what the public wants” may not offer a level playing field for local low-
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income and people-of-color communities, who are often disillusioned—and sometimes actually
disenfranchised—by most local decision-making processes.

States have taken varied approaches when adopting statutes to encourage or require effective
citizen participation in local land use planning. Maine and Arizona offer two examples of these
laws. Maine’s statute provides:**

In order to ensure citizen participation in the development of a local growth
management program, municipalities may adopt local growth management
programs only after soliciting and considering a broad range of public review and
comment. The intent of this subsection is to provide for the broad dissemination
of proposals and alternatives, opportunity for written comments, open discussions,
information dissemination and consideration of and response to public comments.
(30-A Me. Rev. Stat., sec. 4324(3)(1995)).

When preparing a general land use plan, local planning agencies in Arizona are required to:

(S)eek maximum feasible public participation from all geographic, ethnic, and
economic areas of the municipality and consult and advise with public officials
and agencies, public utility companies, civic, educational, professional and other
organizations, and citizens generally to the end that maximum coordination of
plans may be secured and properly located sites for all public purposes may be
indicated on the general plan. (Az. Rev. Stat. sec.9-461.05(¢) (1996)).

Moreover, the APA’s Growing Smart study proposed the following model state statute on public
participation and public hearings for comprehensive plans.

The public participation procedures shall provide for the broad dissemination of
proposals and alternatives for the local comprehensive plan or such part or other
amendments in order to ensure a multidirectional flow of information among
participants in advance of and during the preparation of plans. Examples of
measures contained in such procedures may include, but shall not be limited to:

a) Surveys and interviews of the local government’s residents and business
owners, operators, and employees;

b) Communications programs and information services, such as public
workshops and training, focus groups, newsletters a speaker’s bureau, radio
and television broadcasts, and use of computer-accessible information
networks;

c) Opportunity for written comments on drafts of the plan or such part or other
amendment;

d) Appointment of a person to serve as a citizen participation coordinator for the
planning process; and/or
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e) The creation of advisory task forces.”

Ideally, a requirement to ensure meaningful citizen participation by all cross-sections of the local
population should be included in all state planning and zoning enabling statutes. Providing for
active involvement by people-of-color and low-income residents in developing the goals of a
locality’s comprehensive plan, at least as it relates to their own neighborhoods, will help to
ensure that local zoning laws or ordinances are developed and/or amended to reflect the desires
of these communities. Once their concerns are part of the comprehensive plans, contrary local
zoning ordinances will run the risk of being invalidated if they do not accomplish the goals of the
comprehensive plans for addressing the environmental justice concerns.

ADOPTING LOCAL ZONING LAWS OR ORDINANCES

When a local government is ready to implement its plan or vision, it typically does so by
enacting a zoning law or ordinance. Zoning is a process whereby land in a locality is organized
into any number of districts. These districts are then labeled, and the text of the zoning law
describes what uses are allowable within each district. Localities can have multiple districts with
the same label, e.g., three R-1 (residential one family) districts or two M-1 (light manufacturing)
districts. In these cases, the zoning requirements for districts with the same label must be
uniform. However, regulations may vary from one type of district to the next, e.g., the R-1
district may differ from the R-2 (residential two-family) or R-3 (multi-family) districts.

This form of zoning—also called “Euclidean zoning” from the famous Supreme Court case
upholding the constitutionality of zoning®’—is designed to separate different land uses that are
believed to be incompatible. What has emerged, however, is a pattern of land uses that has
produced neighborhoods where different groups live, often identifiable based on race or socio-
economic status. Specifically, the “haves” who can afford the proverbial American Dream of
owning a single-family detached home are able to live next door to others similarly situated.
Likewise, those who rent, because they cannot afford to own their own homes, rarely live next
door to single-family homeowners. Rather, lower income families tend to live among those of
similar economic status and are concentrated together in the same areas, because Euclidean
zoning has separated single-family residential use into one or more zoning districts that are
separate from the multi-family or apartment housing in other districts.

To overcome these unfortunate effects of traditional approaches to zoning, state zoning reforms
must include methods for environmental justice principles to be adequately addressed as part of
the process for revising and adopting local zoning laws. Disparate environmental impacts often
develop even in the absence of any intent to create those effects. One author explains the
potential promise of effective coordination among local zoning, comprehensive land use plans,
and environmental justice concerns:

First, an owner or operator of a prospective LULU [sic Locally Unwanted Land
Use] would have much more difficulty obtaining approval for siting the LULU in
a minority or low-income neighborhood, if the comprehensive plan and zoning
ordinances prohibited the LULU in that neighborhood than if they allowed the

44



LULU, either by right or conditionally...Second, land use planning and regulation
create greater certainty about what land uses will or will not be allowed in a
neighborhood...Third, land use planning and [zoning] regulations improve the
community’s capacity to achieve its goals....

Typically, the only state statutory mandates that govern local rezoning or amendments to zoning
simply require that any reforms be enacted by following the same process as adoption of the
original local zoning ordinances or laws, and that any changes in the zoning be consistent with
the current local comprehensive plan.

Amendment of zoning ordinances offers another significant opportunity to address
environmental justice concerns.” Because planning, by definition, requires prospective thought
and future vision, rezoning consistent with updating a plan is essential for a locality to achieve its
articulated goals and to remedy any ongoing environmental justice problems that are allowed or
were caused by current zoning.*® As one author has recently explained:

Low-income and minority neighborhood groups will be more successful in
achieving valid rezoning of neighboring properties from more intensive to less
intensive uses if they follow four guiding principles: (1) seek rezoning before
controversial specific land use proposals arise; (2) carefully document the
incompatibility of existing high-intensity use designations and their impact or
potential impact on the health and safety of local residents, as well as community
character; (3) seek rezoning for all neighboring parcels with similar use
designations and similar impacts (do not leave a landowner the argument that only
his or her property has been downzoned while neighboring parcels remain zoned
for more intensive uses); and (4) do not downzone so greatly that the landowner
suffers a substantial diminution in the property’s value (leave the owner some
economically viable use—for example, downzone from industrial use to a
commercial use, instead of all the way to a single-family use).*!

ELIMINATING NONCONFORMING USES

When localities adopt zoning codes, they often “grandfather” existing uses that were allowed
prior to the adoption or amendment of new zoning laws. These nonconforming uses typically
include facilities that are no longer consistent with the current land use goals for the future of the
community and may represent operations that pose significant environmental and health
hazards.*> There is little statutory authority for addressing nonconforming uses; most states and
local governments usually follow common law or case law on this subject. Nevertheless,
unwanted nonconforming uses can often be eliminated in one of two ways: through adopting a
local amortization law to eliminate the use,* or through a local finding that the use constitutes a
public nuisance and obtaining a court order to cease operations. One strategy to address
environmental justice issues would be for states to require that localities “survey their
nonconforming uses and determine whether any of them pose such health and environmental
problems that they should be targeted for closure.” Local governments can then effectively
amortize the use, thereby beginning the process of improving conditions in people-or-color
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or low-income communities and starting to create neighborhood-based solutions to
environmental justice problems.

RELATIONSHIP BETWEEN ZONING AND ENVIRONMENTAL REVIEW

The APA has noted that state environmental policy acts “bring a new dimension to land use
planning and regulation.”” Its Growing Smart Legislative Guidebook for model statutes to
reform state planning and zoning laws devoted an entire chapter to discussing the need for
integrating state environmental policy acts - called “little NEPAs” after the National
Environmental Policy Act (NEPA) - local planning, as well as advocating environmental reviews
for key elements of proposed comprehensive plans prior to their adoption.*® The Guidebook
emphasizes strategies for streamlining environmental impact reviews and combining them with
local land use planning and zoning decisions so these considerations are integrated and
duplication of the two review processes is avoided.

Little NEPAs and Local Land Use Actions That Could Trigger Environmental Review

Only 15 states, the District of Columbia, and the Commonwealth of Puerto Rico have adopted
state environmental review laws (little NEPAs) requiring advance environmental reviews of
projects that may have significant environmental impacts.” These “state environmental policy
acts bring a new dimension to land use planning and regulation” because these acts require an
environmental review of certain types of proposed land uses, facilities, or developments.”® States
have adopted these policies “in part, because planning failed to consider the environmental
effects of the role of planning in evaluating environmental impacts.”*

Although less than half of the states have enacted specific statewide authorities for local
governments to conduct local environmental impact assessments, localities in other states may
find authority under state municipal home rule laws or planning and zoning enabling acts to
adopt their own locally developed environmental impact laws.”® As one leading environmental
lawyer has said: “It is unrealistic to expect many municipalities that do not now require
environmental impact statements (EIS) to start doing so in order to address environmental justice
concerns.... [but] where EISs are already prepared, they could be required to address
demographics and other environmental justice matters in a manner similar to what is now
required under NEPA.””' However, because comprehensive planning by its nature does not
usually include site-specific development proposals, state-level legislation to expand the scope of
planning and require effective local environmental reviews, particularly in those states that do
not yet have little NEPAs, would enable community residents to have greater influence on
proposed uses that may cause adverse environmental impacts.>

Community Impact Statements
One variation on local environmental reviews is the community impact statement (CIS).” A CIS
provides a mechanism for local officials to formulate their own statement of what they believe

impacts will be if a particular use is newly approved or allowed to expand.>* Local reliance on
the CIS process could be authorized by state legislatures or, in some cases, local governments
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may already possess the necessary power to adopt local laws or ordinances authorizing the CIS
process. One potential benefit of preparing a CIS is that it can be a stand-alone review, totally
separate from an environmental impact review, which may not always be conducted under the
control of the impacted community. If conducting CIS reviews becomes a routine part of local
zoning reviews, local officials could be required take the results of a community group’s CIS
into consideration, to hold one or more public hearings on the document, and to use the CIS as a
vehicle for negotiating on behalf of residents of the impacted community with the applicant for a
new or expanded facility.”> A state requirement that CISs be prepared and used in local zoning
decisions could be an important tool for protecting adversely impacted community residents who
might not otherwise have access to, or influence over, local decision-makers and the results of
other environmental reviews.

OTHER OPPORTUNITIES TO ADDRESS ENVIRONMENTAL JUSTICE CONCERNS
Local Level

There are numerous other opportunities to utilize existing land use planning and zoning
techniques to address environmental justice concerns. Professor Craig Anthony Arnold has
catalogued these options in a recent article discussing, among other things, flexible zoning
techniques: °

e Conditional uses—imposing certain restrictions on uses that could create environmental
justice concerns.

e Overlay zone— imposing further requirements over an existing zoning district to ensure,
for example, additional environmental protections, and could be used, for example, to
impose a variety of specific requirements on industrial and commercial activities in
predominantly low-income and minority neighborhoods.

e Performance zoning—a technique used not to regulate the land use but rather to regulate
the impacts of land uses by, for example, providing standards to limit certain nuisance-
like activities.

¢ Buffer zone—usually local zoning districts that buffer or serve as a transitional area
between two or more uses that might be considered incompatible. Professor Arnold notes
that these zones could address the principal reason industrial and commercial uses were
historically located next to low-income or people-of-color communities, rather than siting
of undesirable uses near moderate or middle-income single-family housing. However, he
also notes that buffer zones could include physical screening, landscaping, significant set-
backs, open spaces, and even other lower-intensity commercial uses that might serve as
better transitions from residential neighborhoods to more industrial areas.

o Floating zones—these districts are often described in the text of a zoning ordinance but

not specifically placed on the zoning map so they can “float” until they are placed in a
specific location based on the presence of certain identified criteria and a request from a
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landowner to locate that type of district at a specific site for a particular development or
facility. Professor Arnold warns, however, that community advocates need to keep
careful watch over these floating districts because it can be difficult to predict where they
will land.

o Exactions and mitigation fees—localities can assess fees on developers to reimburse the
costs associated with their new developments and thus fund, subject to constitutional
limitations, important public infrastructure needs in low-income or people-of-color
communities.

Most of these tools are not specifically authorized by state statute, but have been recognized over
the years by the courts as valid exercises of local police power, enabling these techniques to be
used by localities with little statutory guidance.

In most states, many other decisions about planning and land use requirements that could address
environmental justice concerns are left to the discretion of local officials. They include:
membership on planning commissions, planning boards, and zoning boards; investments in
training for zoning officials, planners, and other local decision-makers; and commitments to
conduct more effective community outreach and information sharing.

State Level

Training for Members of Planning and Zoning Boards

Typically, members of local planning and zoning boards, as well as members of local legislative
bodies, such as city councils or county commissioners, are not required to receive any specific
training on planning and zoning laws. Yet, scholars have documented the fact that zoning and
other land use controls—such as large lot zoning, minimum floor area requirements, large set-
backs, low density zoning and restrictions on manufactured housing and multi-family housing—
have been used to exclude certain populations from settling in a particular area through
exclusionary zoning.”’ These uses may be purposeful or unintentional. The fact remains,
however, that exclusionary zoning is illegal and a violation of civil rights, often resulting in legal
judgments or costly settlements against local governments. Some of the local decisions that
produced these court rulings could have been avoided by proper training for members of local
land use planning and zoning boards.
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Case Study
Cadillac Heights, Dallas, Texas

Residents of the Cadillac Heights neighborhood in Dallas, Texas—a predominantly low-income
African-American and Hispanic neighborhood—have sued the city alleging that its zoning laws
have intentionally discriminated against them in the following ways:

e The areas immediately adjacent to their neighborhood were zoned heavy industrial, thereby
subjecting Cadillac Heights to blighting influences and the noxious effects of various
allowable uses, such as a meat packing plant, animal rendering plants, the city’s sewage
treatment plant, and a junkyard.

e The city intentionally discriminated by denying these minority and low-income residents
protection from industrial nuisances such as smelting operations; the only two smelting
plants in the city have been located in predominantly minority residential communities.

e The city used its zoning powers and other city laws to protect predominantly white
neighborhoods from the harmful effects of these uses, causing disproportionate impacts on
Cadillac Heights and other mostly minority areas.

e The city failed to enforce its zoning and land use laws, allowing an illegal landfill in
Cadillac Heights to continue operating while taking enforcement action against illegal
landfills in predominantly white neighborhoods.

e The city followed a pattern of classifying areas with high concentrations of African-
Americans as “areas in advanced decline” or “advanced decline with abandonment.”

In ruling on the history of land use planning and control in Dallas, the federal court for the
Northern District of Texas noted that in 1945, the City Plan Commission recommended that a
racial ownership map and a racial residence map be prepared for certain areas of the city. In 1947,
the City Engineer referred to Cadillac Heights as “‘suitable for Negro Subdivision Development.”
City historical records indicated that the racial make-up of neighborhoods was a contributing factor
in city decisions about how to classify land for zoning purposes. The court thus found: “The sordid
history of the city’s decision-making process regarding racially-segregative zoning and related
policies, when viewed in conjunction with the discriminatory effects of zoning decisions, industrial
nuisances, and landfill practices, offers substantial circumstantial evidence of discriminatory
intent.” In denying the city’s request for summary judgment, the court concluded: “There is a
genuine issue of material fact whether the city has discriminated against residents of Cadillac
Heights on the basis of race....”

This case is still currently being litigated. See, Miller v. City of Dallas, 2002 U.S. Dist. LEXIS
2341 (N.D. Tx., Dallas Div. 2002).
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Access to important environmental information is also key for local regulators. To address
environmental justice issues effectively, local officials must have access to reliable information
and sound science. They also need the capacity to incorporate this information into carefully
designed land use plans, zoning ordinances, and regulations.”® 1In part, this need relates to
training because, in some instances, the information exists if local officials know where and how
to find and use it. But in other respects, it is a separate issue that calls for state and federal
agencies to provide local officials with access to meaningful data on public health and
environmental impacts so they can make better-informed land use and zoning decisions. One
proponent of local environmental law offers the following suggestions:

1) Follow the example of environmental impact assessment laws in California and New
York, which “require local governments with actions subject to these review laws to
obtain the necessary expertise and information and to assure that it is paid for — often
by project proponents in the case of privately initiated projects;”

2) Provide special funding to local governments when they seek and use high quality
environmental information;

3) Incentivize or require local officials to acquire good environmental information; and

4) Establish statewide clearinghouses of geographic information systems (GIS) that can
supply local governments with significant environmental information prior to
adopting local zoning laws and land use plans, thereby also enabling states to play a
more meaningful role in improving the quality of local land use decisions.®’

However, because local governments are likely to vary widely in their indigenous technical
capacity and access to environmental information, “the states and federal government will need
to play major roles in assuring that they have the information they need to make local
environmental law an effective—indeed central—partner in the effort.”®!

Appointment of Individual Community Representatives to Planning and Zoning Boards

In most localities, environmental justice considerations will be factored into local land use
planning, zoning, and siting decisions only where the impacted communities are represented on
the bodies empowered to make these critical decisions. A 1987 APA survey on the composition
of planning commissions revealed that:

e Nearly eight out of 10 members of planning boards were men;

e More than nine out of 10 members were white, although in some larger cities
the number was closer to seven out of ten;

e Almost eight out of ten were 40 years of age or older; and

e Most board members were professionals, such as businesspeople, lawyers,
engineers, educators, and real estate agents.”
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This survey confirmed the findings of planning consultant Harvey S. Moskowitz, who examined
the characteristics of New Jersey’s planning boards between 1981 and 1982. He concluded that
the members of these boards differed from the general population and were drawn from more
elite groups.” Specifically, Moskowitz found that board members were predominantly white
professional males whose family incomes were considerably higher than the median family
income of the general population. They were also married, owned their own homes, and had
dependent children at home.** This arguable elitism in the composition of local boards is thus a
major barrier to addressing environmental justice concerns and promoting effective citizen
participation for all communities in local planning and zoning decisions. These data also explain
and substantiate the fact that marginalized citizens are not sufficiently empowered to impact
community decisions on environmental problems or economic development.®’

To address this situation, states could advocate or require that localities appoint board members
who represent the diversity of the entire community population with regard to race, gender,
income, home owners, and renters, and age. There is also precedent for states to authorize, but
not require, that municipalities appoint individuals to planning boards to serve in a representative
capacity. For example, New York statutes authorizing the creation of planning boards provide
that, in certain situations (where there is a locally established agricultural district pursuant to
state law), municipalities may appoint one or more members of local planning boards who derive
a certain threshold of their income from agricultural pursuits in the same municipality.*®

The APA’s Growing Smart Legislative Guidebook also offers states an option for modernizing
their planning statutes in this regard by recommending appointment of at least one member “who
lives [or who will represent the viewpoint of those who live] in rental, affordable, or multi-
family housing.”®’ The Guidebook stops short, however, of identifying any other members who
should be appointed to serve in other representative capacities. Examples might include
specifically selecting a board member to represent any ethnic or cultural groups that comprise a
certain percentage of the local population, appointing board members who could represent the
interests of community residents with incomes below a certain level, or selecting a board
member to represent the interests of residents in a neighborhood or area that already suffers
serious environmental exposures from nearby facilities or land uses.

Because the studies documenting membership on planning boards are now 15 to 20 years old and
did not include examination of membership on zoning boards of appeal or other local land use
bodies, a new nationwide study is needed to determine the current extent to which low-income or
people-of-color residents are under-represented among the members of local planning and
zoning bodies. A new survey would not only yield updated data, but it could also include an
explanation of environmental justice concerns and how they relate to the planning and zoning
process, thus providing another opportunity for educating local officials about how they can
address these issues.

Federal Level
Although land use planning and zoning authority and decisions rest with state and local

governments, various federal agencies have had an increasing influence on land use reforms,
through myriad regulations, funding incentives, and other agency-level technical assistance
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programs.®® More than 10,000 units of local government across the country have authority for
planning and zoning decisions, so the challenges that confront the federal government are
enormous. After all, local officials cannot begin to address their environmental justice problems
unless they understand them.*

One expert has suggested that local regulators are in great need of information regarding “best
practices” by their counterparts in other jurisdictions and that “national internships, training
sessions, fellowships, and awards programs should be established.”” Furthermore, the federal
government should, from agency to agency, reinforce the nation’s commitment to environmental
justice by requiring state and local governments to adopt policies or commitments to address
environmental justice issues through local planning and zoning decisions as a pre-requisite for
obtaining federal funds under any land use, transportation, or environmental grant program.

Engaging the Nonprofit Sector

It is essential to launch outreach programs and targeted policy initiatives that will sensitize local
planning and zoning officials about environmental justice principles. These programs can be
developed by working in partnerships and collaborations with national and statewide
associations and organizations that represent or work with constituencies of local officials. The
following examples are initiatives that could be undertaken by the nonprofit sector to accomplish
sustained training and education of local planning, zoning, and land use officials regarding how
community environmental justice concerns can be addressed.

e Educational programs for state officials about the role, impacts, and
opportunities presented through local land use planning, zoning, and other
land use controls to address environmental justice concerns. The National
Governors’ Association and the National Conference of State Legislatures would
make ideal partners for this initiative. Presentations at national and regional
meetings of these organizations, articles in their publications, sponsored research
or policy guidebooks, and links from these organizations’ websites to federal
environmental justice resources are all possible outlets for educating state
executive and legislative leaders.  The existing network’' of statewide
environmental justice coordinators can also serve as another point of entry to
access state executive branch decision-makers.

e Educational programs for local officials about the relationship between
environmental justice problems and local land use controls and decisions.
Developing partnerships with national associations of local officials to educate
their membership about these issues is important. Such organizations include the
National Association of Counties, the National League of Cities, the U.S.
Conference of Mayors, the League of Cities, the National Conference of Black
Mayors, the National Association of Towns and Townships, the International
Municipal Lawyers’ Association, the International City/County Management
Association, and the American Planning Association. Collectively, these
organizations cover a wide array of individuals at the local level who make
decisions about developing and adopting comprehensive land use plans, designing
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zoning laws or ordinances and other land use controls, siting new or expanded
facilities, decisions, and selecting individuals to serve on local planning or zoning
boards and other bodies that make land use decisions. The federal government
should consider developing a training curriculum that could be offered at national
and regional meetings of these organizations, as well as an on-line tutorial that
individual officials could retrieve from the Internet.

National environmental justice awards for zoning and planning. National and
statewide associations of local governments should consider developing a
recognition program for states and municipalities that amend or adopt state or
local statutes, plans, ordinances, or regulations designed to address environmental
justice issues. These actions could then become national models for others to
emulate, and case studies of how they accomplished effective results could be
posted on the Internet. Citizen activists and others could nominate their state or
local governments for recognition. The formal awards could range from a simple
citation and visit by an appropriate high visibility official, to small planning
grants that fund targeted local efforts to implement further the plans, laws, or
ordinances recognized as model approaches.

On-line clearinghouse for environmental justice planning and zoning. A
nationwide on-line clearinghouse could complement local smart growth,
sustainable development, or livable community initiatives by specifically
highlighting the interplay between local land use controls and environmental
justice principles. The federal government and several states that have assumed
leadership roles in addressing environmental justice concerns at state levels have
already established their own valuable websites with a wealth of information on
environmental justice. However, current government websites contain very few
resources explaining how local governments’ land use planning, zoning, and other
decisions may affect environmental justice issues. Advocacy organizations
should also be encouraged to provide examples of the connection between
environmental justice and local land use planning and zoning on their websites,
and those sites should be linked to the government sites. In addition, the
clearinghouse should publish model language that can be incorporated into local
plans and zoning ordinances, as well as a sample checklist of issues to be
addressed at the local level, to help local officials work toward achieving
environmental justice.

Passing the Community Character Act and Related Initiatives

Potential partners for more formally incorporating environmental justice considerations into land
use policies are the Congressional task forces and caucuses that have been created to address
smart growth, livable communities, and improved community development.’
legislation has been recently proposed to start addressing sprawl, community development, and
smart growth. ® The legislation would encourage or require federal agencies’ siting decisions to
be consistent with local zoning and comprehensive plans, and would provide funding for state
and local governments to modernize their land use plans. The Community Character Act of 2000
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and 2001 is one example of proposed legislation. This Act has not yet been passed, but in 2002,
it was reported out of the Senate committee. If this bill is re-introduced in this or future
Congresses, it could provide an opportunity for environmental justice principles to be
incorporated into state and local land use plans by offering financial incentives for planning.™
Many national and statewide advocacy organizations have already testified at Congressional
hearings on the bill and have participated in drafting legislation and lobbying Congress to
support these initiatives, even though environmental justice issues have not been their main
focus.

CONCLUSION

Planning experts, professors of environmental and land use law, and community advocates have
only recently started to write about the critical connections between environmental justice
problems and local land use planning and zoning decisions. While there are significant
challenges to incorporating environmental justice principles into the nation’s planning and
zoning system, in large part due to the fragmented nature of local land use decisions, there are
many opportunities to do so and the potential rewards are great. Given the magnitude of local
land use planning and zoning efforts, environmental justice advocates should not ignore this
critical step in community decision-making and economic development.

Professor Arnold argues that “land use planning and regulation foster choice, self-determination,
and self-definition for local neighborhoods, not paternalism that insists that there is a single
correct environmental justice goal.””> From a timing perspective, the opportunity has never been
better for obtaining changes that address environmental justice concerns, due to the currently
active national movement for modernizing state planning and zoning statutes. Significant
investments in training and education through a network of partnerships are necessary, but they
can yield substantial returns by enabling local officials to address environmental justice
problems. There is already a growing network of public, private, and nonprofit interests all
committed to ensuring that environmental justice issues are taken into account through local
planning and zoning. Increasing collaboration, cooperation, sharing resources, and working on
joint efforts will help to remedy past environmental justice problems and prevent their repetition
in the future.
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CHAPTER FIVE

HUNTINGTON PARK, CALIFORNIA

FINDINGS

Finding 1:  Past zoning decisions set the foundation for current environmental justice
concerns in Huntington Park, California, because they did not prohibit residences from being
built in manufacturing zones, and the city did not correct this problem until the 1960s. By that
time, residences and manufacturing facilities coexisted in the areas zoned for manufacturing.
Over time, the demographics of the area changed from predominately white to predominantly
Hispanic; the public, state agencies, and local governments became increasingly aware of the
health consequences of pollution; and by the mid-1990s, citizens in Huntington Park became
organized to seek remedies for the adverse impacts of excess pollution.

Finding 2: Huntington Park has used its general zoning authority to respond to environmental
justice concerns. The city revised the zoning ordinance for its commercial/office/mixed use
zones to enhance the city’s ability to condition environmental permits based on the proximity of
a facility to residences and the level of adverse impact it presents. As part of this effort, the city
has taken action to reduce risks from diesel emissions because they present the greatest health
risk to residents in the area. Additionally, the city developed an air quality task force to develop
strategies to reduce air toxics. The task force developed recommendations for federal, state,
county, and city agencies that emphasize the need for cross-jurisdictional problem-solving to
address the area’s air quality issues, including establishing a stronger working relationship
between the city and the South Coast Air Quality Management District (AQMD) to make better
use of its technical expertise.

Finding 3:  South Coast AQMD has responsibility for issuing air permits in Huntington Park.
Although the District has not changed its basic permitting procedures, it has a demonstrated
commitment to environmental justice, as evidenced by implementing a robust set of measures to
reduce risk; improve community access to information and public participation, and develop
tools to address concerns raised by people-of-color and low-income communities, as well as
other communities that may have high levels of exposure to pollution.

Finding 4:  Effective problem-solving to address air quality concerns in Huntington Park
required integrated strategies that include cross-jurisdictional coordination and assistance from

government at all levels: federal, state, county, and city.

Finding 5:  Community activism by Huntington Park residents was the initial catalyst that
focused the attention of local officials on the need to address environmental justice concerns.
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INTRODUCTION

In the mid-1990s, environmental justice concerns came to the attention of local officials in
Huntington Park in much the same way it has happened in other communities—through the
repeated and persistent complaints of citizens concerned about potential health effects and the
erosion of their quality of life as a result of the impacts of adjacent industrial operations.
Although the initial reaction of city officials was that of discomfort when confronted with the air
pollution incident that prompted citizen activism, they quickly came to understand that the
concerns about impacts to their health and environment were legitimate, that they went beyond
the immediate incident, and that the city had to act.

As the city decided how it would tackle the problem of the effects of its siting decisions on its
citizens, 95 percent of whom are Hispanic, it found it had a tremendous resource and partner in
the regional air district. In 1999, the South Coast Air Quality Management District (AQMD)
provided Huntington Park with an air quality assessment that further convinced the local City
Council of the seriousness of the problems and the need to take action. The District also
provided valuable technical support to the city and the community because the District had a
clear environmental justice policy. The District recognized the concerns about localized impacts
and understood that providing improved community access to information as integral to its job of
protecting public health and the environment. Moreover, the District already had an agenda that
included activities to reduce risk, improve means of interacting with the public, and provide
better public access to important environmental information. The District’s agenda also included
developing tools to improve air quality, such as guidance for local governments on air quality
that they could incorporate into their general plans to begin addressing siting concerns.

Citizens, the city, and South Coast AQMD officials all now recognize that coordinated strategies
are needed to resolve the air quality issues in the area, while also enhancing economic
development. This chapter examines how these roles emerged in Huntington Park and what
resulted from the city’s and the air district’s efforts. The Academy’s previous study, Models for
Change: Efforts by Four States to Address Environmental Justice, also features California
programs, including the South Coast AQMD); and Appendix C of the current report contains the
California Environmental Protection Agency’s (CAL/EPA) environmental justice policy.

BACKGROUND

Los Angeles County is marked by extremes in political power
and wealth that are perhaps most apparent in Southeast Los
Angeles (SELA)." The county is the largest industrial center in
the nation with over 880,000 manufacturing jobs;

approximately 61,000 jobs are located in SELA, employing b

almost 40 percent of the residents.” In addition to a significant : g
industrial base, SELA is a densely populated area with a large - e
Spanis}}-speaking immigrant population’ SELA makes up i —.__Huntington Pal;k‘_‘)
approximately one percent of the county’s area, but contains . i
six percent of the manufacturing facilities—including many .
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high polluting industries, such as over 11 percent of the county’s chemical producers and almost
19 percent of the primary metal industries.” The concentration of these industries in SELA is 18
and 32 times more, respectively, than in the rest of the county.’

Incorporated as a city in 1906,° Huntington Park is located in the SELA area, six and a half miles
southeast of downtown Los Angeles.7 SELA also includes seven other cities: Bell, Bell Gardens,
Commerce, Cudahy, Maywood, South Gate, and Vernon.®

Huntington Park is three square miles in size and has a population of slightly more than 60,000,
95.6 percent of whom are Hispanic.” Huntington Park has a median household income of
$28,941, an unemployment rate of 6.5 percent, and a poverty level of 25.2 percent.'”  The area
is densely populated and largely residential, although it also contains a strong industrial base'’
that includes fabricated metal, aircraft parts, and oil field equipment manufacturers.'"> More
recently, some national retail chain
outlets have expressed an interest in
locating in the city.”” The city is
also currently marketing a $259

Figure 5-1
Huntington Park, California—Demographics

million plan for redeveloping 90 Size: 3.00 S‘I]l:‘fl‘;:
acres ',Of brownﬁ_elds anfl Total Population: 61,348
underutilized property into a retail Race and Ethnicity*:

center to be called El Centro that African-American: 0.8 percent
will be occupied by major national White: 41.4 percent

Hispanic:
“Some other race”:

95.6 percent

14
tenants. 51.1 percent

Unemployment Rate: 6.5 percent
During the early 1930s and 1940s, Median Household Income: $28,941
SELA was a predominantly white, Individuals Below the Poverty Level: 25.2 percent
suburban area that provided stable, High School Graduate or Higher: 32.2 percent

unionized factory jobs for tens of
thousands of workers.'” White flight
from the region began in 1965,

*Totals do not add up to 100 percent because some individuals specified more

than one race.

Source: U.S. Census Bureau, Census 2000

encouraged by the riots in Watts and
the closure of 10 major factories, including steel, tire, and automobile manufacturers that either
relocated or closed due to global competition. In total, 204,000 whites left the region between
1965 and 1990; and 50,000 well-paying factory and trucking jobs disappeared.'®

By the 1990’s, the region had recovered from these initial losses, regaining approximately 80 to
85 percent of it previous high employment from the 1970s. This growth was accomplished by
attracting smaller industrial sources, including waste handlers that were attracted by the lower
costs of leases, city tax incentives, and the growing low-wage immigrant work force, among
other reasons."’
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ENVIRONMENTAL SETTING
Geography

Reducing air pollution in the Los Angeles basin is a challenging process because the area is
ringed by mountains and has weather conditions that concentrate air pollution in the basin, even
without the millions of vehicles that clog area highways."® Local lore is that “early inhabitants
referred to the San Gabriel Valley as the ‘Valley of Smokes.”” That description remains apt,
even though many emission control efforts have resulted in substantial air quality improvements
over the past 30 years."’

Multiple Air Toxics Exposure Study (MATES II)

Los Angeles County is not only a nonattainment area for ozone, carbon monoxide, and
particulate matter, but it also has some of the worst air quality in the nation in terms of number of
days it exceeds federal standards.”’ The area of the county where Huntington Park is located has
air quality that is even worse than the county overall. These localized air problems were
documented in November 1999, when South Coast AQMD released the results of the Multiple
Air Toxics Exposure Study II (MATES II), which monitored more than 30 toxic air pollutants
and assessed their potential risk at various locations in the SELA area.”’ The study concluded
that diesel emissions were the greatest health risk for the greater Los Angeles area, which
includes Huntington Park, and that there were also significant risks attributable to benzene and
1.3 butadiene, both of which are found in gasoline.”> Although “monitoring did not identify air
emissions that exceeded health standards at most of the 14 locations evaluated, [it did document]
that local hot spots may exist.”>

In response to the MATES II study, the city council convened the Huntington Park Air Quality
Improvement Task Force to develop a comprehensive plan to reduce air toxics.”* The Task Force
noted:

The average cancer risk from toxic air pollutants, when continuously exposed
over a 70-year lifespan, in the entire South Coast Air Basin is approximately one
(1) in 715 people. For comparison, the risk to residents specifically in the
Southeast Los Angeles County area is approximately one (1) in 589.

The Task Force produced over 40 recommendations for federal, state, county, and city agencies,
and they were all adopted by the Huntington Park City Council.*® The recommendations to other
agencies emphasized the need for greater cooperation and collaboration for regional problem
solving. The recommendations included using consistent approaches, improving communication
among organizations and with the public, increasing the monitoring of all existing stationary
sources, implementing a variety of measures to reduce mobile emissions, targeting resources to
address high risk areas, and improving data sharing.”’

The city recommended that South Coast AQMD “implement a more comprehensive review

process with stricter regulations (i.e., a model air quality ordinance) for stationary sources
emitting pollution, for all cities in the Southeast Los Angeles area ... [that would] be
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implemented equally on a regional basis.”*® Regional consistency is very important for the city

because individual cities that may take stricter measures to address what is a regional air quality
problem may lose badly needed development opportunities if potential businesses decide to shop
for cities in the region that are not as strict.”’
The Task Force recommended that cities and South Coast AQMD consider:
e Various permit review changes.... with the assistance of South Coast AQMD,
such as providing for longer public notice periods and use of additional
noticing methods for projects or businesses that would emit toxics;
e Stricter zoning requirements;

¢ Bilingual notices of public meetings when relevant;

e More detailed environmental reviews and conditional use requirements for
certain types of businesses;

e Use of the California Environmental Quality Act as a base tool for additional
review procedures;

e Use of environmental checklists that include questions about emissions from
diesel vehicles;

e Monetary fines for gross polluters;
e Swift and strong enforcement methods; and
e Prohibiting idling by diesel vehicles.
Additionally, South Coast AQMD should:
e Provide cities with a list of all establishments requiring South Coast AQMD
permits, primarily potential toxic air emitting establishments so that cities can

designate them in appropriate zones; and

e Adopt a more stringent rule to lower the threshold of air toxics risk per facility
to one in a million cancer risk and a hazard index of one.™

See Appendix D for complete Task Force recommendations.
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Alameda Corridor Project

Both the Alameda Corridor project and the expansion of the Port of Los Angeles have significant
environmental implications for Huntington Park. The $2.4 billion Alameda Corridor project will
improve rail transportation of goods to and from the area’s major ports.”' Huntington Park is one
of nine communities along the original Alameda Corridor, which contained an above-ground rail
line parallel to Alameda Street, a major artery for thousands of trucks that travel daily to and
from the Ports of Long Beach and Los Angeles.*> Other communities along this corridor are Los
Angeles, Vernon, South Gate, Lynwood, Compton, Carson, Wilmington, and Long Beach.*® The
ports and related activities support a significant number of secondary industries and businesses
along the route that also produce pollution in the region.**

The ports of Los Angeles and Long Beach are not only important to the area, they are also
important to the national economy. Nearly one-quarter of all products arriving in the United
States moves through these ports, which are the two busiest container ports in the country.”> By
2020, the cargo volume through these two ports is expected to triple, to an equivalent of 24.3
million containers a year.36

To keep the region’s competitive advantage, the Alameda Corridor Transportation Authority
(ACTA) initiated the Alameda Corridor project to move cargo entering the United States and
goods being exported to overseas markets more efficiently.”” The project is the first rail link of
its kind that consolidates the ports’ access lines into a single, 20-mile express cargo railway.”®
The railway begins at street level in the southern end of the Corridor (Long Beach, Wilmington,
and Carson); moves into a 33-foot deep, 50-foot wide trench through the mid-corridor section
(Compton, Lynwood, South Gate, Huntington Park, and Vernon); and emerges at street level at
the north end, in downtown Los Angeles.”

For the ten-mile trench between Compton and the borders of Vernon and Los Angeles, the tracks
are beneath the street, thus reducing congestion, emissions, and noise. The new railway also
increases safety by removing rail crossings from public access and facilitates the mobility and
access of emergency response vehicles. The trench accommodates two sets of railroad tracks
and a service road, with the possibility of accommodating a third set of tracks in the future.*’
Bridges now carry vehicles over the mid-portion of the Corridor, resulting in a complete
separation of rail and motor vehicle traffic.* Additionally, the project widened Alameda Street
to six lanes, with intersection improvemen‘[s.42

Environmental impact statements for the Corridor estimated that it would:

e Reduce emissions from idling automobiles, trucks, and buses by 54 percent, by eliminating
over 200 train/traffic crossings;

e Reduce emissions from trains by up to 28 percent;

e Decrease noise pollution by 90 percent along the Corridor, since 10 miles of the project
lies underground and trains no longer have to blow the train horns to signal their arrival;
and
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e Reduce traffic congestion at crossings and greatly improve public safety.*’
In addition, over one million tons of hazardous waste along the right-of-way was removed.**

The project also included a job training and development element.” The job-training program
has graduated 880 Alameda Corridor residents from the pre-apprenticeship training program and
another 401 residents have graduated from the non-trade training program. ACTA also agreed to
hire at least 30 percent of its new construction workers from low-income communities
surrounding the Corridor.*®

Huntington Park officials acknowledge that the Corridor project has reduced traffic congestion
and improved current air quality.’’ A resident from the community, who has lived there for
more than 38 years within a few blocks of the Corridor, affirmed that there have also been
tremendous improvements in noise reduction, such that he can no longer hear the trains.*®
Concerns remain, however, that the volume of rail traffic alone could increase by six-fold over
the next ten years.* Further, truck traffic associated with the expanded activity generated by the
Corridor and the expansion of the Port of Los Angeles could increase, which could present
challenges to communities like Huntington Park that are also near major interstate highways.*’

Another concern is that the new below-grade rail lines accommodate double-decker trains
carrying twice as much cargo as the former above-grade rail lines.”’ Communities for a Better
Environment (CBE), a California-based “environmental health and justice non-profit
organization that promotes clean air, clean water, and the development of toxin-free
communities,”* has objected to the amounts and types of materials these trains will be carrying
and what that may mean for potential risks associated with derailments, hazardous material
spills, or other accidents.” CBE has also noted the increased traffic generated by the growth of
the ports and related plans for expansion of nearby highways, such as Interstate 710.>*  An
additional worry is that clean fuel for the diesel-operated trains will not be available until 2020.
Thus, combined with the increased train traffic, the railway will subject neighboring
communities to high levels of diesel emissions.”

Los Angeles Port Expansion

In 1994, the Port of Los Angeles initiated a multi-year, multi-phased expansion project to
dramatically expand its ability to handle containerized cargo, which has increased over 50
percent in recent years.”® One phase of the project, begun in 2001, was the construction of a
174-acre container complex.”’” The Port development hit a snag in 2001, when Los Angeles was
sued by environmental and community groups near the Port for “failing to assess the
environmental impact of the expansion.”® In March 2003, the parties reached a establishing “a
$50 million fund to address impacts of Port operations in the community, fully evaluate and
mitigate thse9 impacts of the proposed terminal, and commit to specific steps to address terminal
pollution.”
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Impacts on the local community of Wilmington, California will be reduced by:

e Providing electric power for ships berthed at the China Shipping terminal so they do
not run their diesel engines while docked;

e Requiring the use of cleaner alternative fuel heavy-duty yard trucks at the
terminal; and

e Developing and implementing a traffic plan for the terminal and other Port
operations.”

Ten million dollars of the total $50 million mitigation fund will also be used for incentives to
clean up independently owned diesel trucks serving the Port." Court documents noted that “as
many as 250 of the world’s largest container vessels would call at the terminal—with cargo to be
moved by as many as one million trucks every year.”®* Many of those trucks may also be using
highways and streets adjacent to Huntington Park, which is approximately 18 miles from
Wilmington.*®

ENVIRONMENTAL JUSTICE CONCERNS
Health Issues

The major environmental health concerns for Huntington Park residents are associated with air
pollution. Interviews with city officials, community members, and research done by an area
environmental organization also confirm that air pollution is the top environmental justice

COIlCGI’l’l.64

As noted earlier, the MATES II study identified diesel emissions as the major health risk for this
area. According to a recent EPA health assessment on diesel emissions:

Long-term (i.e., chronic) exposure to DE [diesel exhaust] is likely to pose a lung
cancer hazard as well as damage the lung in other ways depending on exposure.
...Short-term (i.e., acute) exposure can cause transient irritation and inflammatory
symptoms, although the nature and extent of these symptoms are highly variable
across the population. ...[E]vidence is emerging that diesel exhaust exacerbates
existing allergies and asthma symptoms.”’ ... [S]hort-term exposure can cause
acute irritation (e.g., eye, throat, brochial), neurophysiological symptoms (e.g.,
lightheadedness, nausea), and respiratory symptoms (cough, phlegm).®®

Given existing evidence, the EPA assessment notes it is a “prudent health choice [to presume] a
cancer hazard for [diesel exhaust] at environmental levels of exposure.”®’ For these reasons, the
South Coast AQMD took a number of actions to reduce air toxics in response to the results of
MATES 11, including:
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e Focusing more on reducing diesel emissions;

e Adopting a new source review program for sources of air toxics;

e Developing an air toxics control plan that is likely to use existing legal authorities to
adopt a series of new rules addressing dry cleaning solvents, the film cleaning

industry, and methylene chloride emissions; and

e Initiating a program to assess cumulative risks at large facilities and require them to
go on an “air toxic diet” if their total health risks exceed 25 in 1,000,000.68

Figure 5-3

Zoning Codes

Source: City zoning departments

B Heavy industry
B Light industry
B Commercial
O Residential

@ Schools

Source: Communities For A Better Environment
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The study also prompted South Coast AQMD to develop an air toxics control plan “to reduce
toxics by an additional 31 percent beyond what would be expected by 2010 under existing local,
state, and federal control programs.”® In addition to the measures noted above, the plan
includes:

e Implementing the proposed new source review program for toxics and
strengthening the facility-wide permitting program for toxic air contaminants;

e Developing new rules to control air toxics from chrome plating and dry
cleaning, and new permitting guidelines for stationary source diesel
generators;

e Increasing controls of toxic air emissions from consumer products;

e Developing a bus fleet rule that will encourage transit operations to retire
dirtier buses or purchase alternative fuel buses; and

e Developing more stringent emission standards for new bus engines.”

Because Huntington Park is in an ozone (Os3) nonattainment area, city residents are exposed to
the health effects associated with ozone exposure. A recent EPA report about short-term (less
than eight hours) exposures to ozone concluded:

Recent epidemiology studies addressing the effects of short-term ambient
exposure to Os in the population have yielded significant associations with a wide
range of health outcomes, including lung function decrements, aggravation of
preexisting respiratory disease, increases in daily hospital admissions and
emergency department visits for respiratory causes, and increased mortality.”

Additionally, “available data indicate that exposure to O3 for months and years causes structural
changes in several regions of the RT [respiratory tract];” and “the apparent lack of reversal of
effects during periods of clean air exposure raises concern that seasonal exposures may have a
cumulative impact over many years.”’

Another study on the health effects of long-term exposure to ambient air pollution found:

Areas...[where] either ozone or particulate matter levels are high...[are]
associated with substantial morbidity including possible development of asthma,
development of chronic bronchitis, and retardation of lung development in
children. High daily ambient concentrations of ozone and/or particulate matter
were associated with increased school absenteeism, acute reductions in lung
function and increases in symptoms, and increased hospitalization rates.”

Los Angeles County is also a nonattainment area for carbon monoxide. A recent EPA report
notes more research is needed to understand more reliably chronic exposure “to low
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concentrations from either ambient population-exposures studies or from occupational studies.””*

However, health effects of exposure to carbon monoxide may include:
e Decreased exercise performance in healthy individuals;

e Increased cardiovascular hospital admissions and daily mortality, especially
for individuals over 65 years of age;

e Increased cerebral blood flows in healthy subjects, even at very low exposure
levels; and

e Reduction in birth weight at high levels, though pregnant women and
developing fetuses have been identified as being at risk to ambient levels.”

Although most studies show that air pollution does not appear to cause asthma directly, asthma
in children is exacerbated by air pollution.”® There is currently no tracking system for asthma in
California, so the exact number of children who have the illness is unknown.”” However, the
prevalence of self-reported asthma, especially among children, has risen dramatically in the
United States over the past 20 years.”® A University of Southern California Children's Health
Study showed that children with asthma develop more symptoms of bronchitis (cough and
phlegm) as levels of particulate air pollution increase.” As a result, the National Institute of
Environmental Health Sciences, the South Coast AQUM, EPA, and others are supporting
research on health effects associated with air pollution for this region of the country.®

Environmental Justice Assessment—Los Angeles County and Huntington Park

Research by Communities for a Better Environment has cited a number of studies on Los
Angeles County that mirror assessments in other areas of the country documenting correlations
between people-of-color communities and the location of large polluting facilities. A 1993 study
“concluded that the per capita income and the percentage of people-of-color have a statistically
significant relationship with the number of TRI [Toxics Release Inventory] facilities in a census
track” in Los Angeles County and that “Latinos were the group most likely to be
disproportionately exposed” to these facilities.”' In that same year, researchers at the University
of California at Santa Cruz came to similar conclusions when their research demonstrated that
“race was statistically more important than income in relation to toxic emissions.”® A 1997
study by researchers at Occidental College also demonstrated that the two most important
demographic variables in the location of hazardous treatment and storage facilities in Los
Angeles County were the percentage of minority residents and the percentage of land dedicated
to industrial use.* The study also noted “that minorities are more than twice as likely to live in a
census trag} located within one mile of a [hazardous treatment and storage facility] than
whites....”

Huntington Park drew the attention of CBE, which has studied the city as an example of

environmental injustice in SELA, because of the health risks posed by polluting facilities
combined with impacts from mobile sources® and the disproportionate impacts in many people-
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of-color and low-income communities.*® CBE’s 1998 report Holding Our Breath, featured
Huntington Park as a cumulative risk case study and found that:

e There are severe data gaps with regard to facility data;

e Despite regulation, some facilities are exposing people to unacceptable health
hazards; and

e Even facilities that do not individually present high health risks collectively produce
significant health hazards in the surrounding community.®’

Non-cancer risks are characterized by the hazard index, and a hazard index of 1.0 “corresponds
to the maximum level determined to be safe by the state of California.”® CBE examined the
emissions from a number of permitted and non-permitted facilities emitting toxics in Huntington
Park and found that hazard levels of the various facilities, combined with background levels of
pollution in some areas of the city, resulted in hazard indices ranging from 1.8 to 74—with no
values below 1.0.¥ They also found that none of the facilities presented a “significant health
impact individually,” but cumulative impacts from three facilities produced a cancer risk of ten
in one million. California state law (Proposition 65) requires that the affected public be notified
at these risk levels.”’ However, because the risk came from three individual facilities, rather than
from a single source, the public had not been notified. The 1998 CBE study argued for a
cumulative approach to risk assessment to account for impacts from multiple sources.”’ South
Coast AQMD has responded to these concerns about the need to do cumulative assessments and
is currently investigating regulatory options for addressing cumulative impacts from air toxic
emissions.

“Asthmatown”

In the 1980s, residents of Huntington Park began describing the northernmost area of the city,
which is zoned industrial with scattered residential areas, as “Asthmatown” because so many of
the neighborhood’s children suffered from asthma.”®  This neighborhood also borders the
adjacent jurisdiction of Vernon, which is a predominantly industrial area that includes large and
highly toxic manufacturing facilities and very few residents. Vernon’s city motto—
“Exclusively Industrial”—emphasizes this reality.”* Residents are often separated from industrial
operations by only a chain link fence or a sheet metal divider.”” According to Huntington Park
sources, this area was zoned for manufacturing early in the city’s history, but the zoning
ordinances did not prohibit residential development until the 1960s. The result was housing
interspersed with industry.”®

“La Montana”

It was not until the mid-1990s that Huntington Park residents began an organized effort to
address environmental justice concerns. The impetus for this organization began in 1993, when
a company was granted a Conditional Use Permit by the Huntington Park City Council to
operate a heavy processing recycling facility for concrete and asphalt materials in an industrially
zoned area adjacent to residences.”” The conditions of the permit included “processing of
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material within an enclosed building equipped with emission control filters and no change in
scenic vistas (i.e., height of material pile would not exceed fence or building heights)...[and the
facility] will not create objectionable noise, dust or vibrations.””®

In January 1994, the Los Angeles area experienced a serious earthquake, and the permit holder
for the concrete reprocessing began accepting concrete from that event for processing.”” The

accumulation of concrete eventually reached approximately 600,000 tons, a pile that was 60 feet
high.'®

According to a city official, the operator failed to enclose the operation in a building with a
filtration system and bag house as required by the Conditional Use Permit.'”! As the result,
neighborhood residents began to worry about the health effects of the ever-growing pile of
concrete that they described as “a malevolent presence” that resulted in a film of concrete dust
that produced “grit between their teeth” and caused significant coughing, particularly among
children.'® The operation, however, did meet South Coast AQMD requirements.1

Residents took their complaints to the city planning division, but were initially told that the
permit had already been issued and there was nothing that could be done.'® By November 1994,
the city Planning Commission approved a new Conditional Use Permit, with additional
conditions for the operator, to address complaints they had received. The Commission also
asked South Coast AQMD to conduct air monitoring.'”” The initial monitoring assessment
concluded that there were no violations; however, during the time of the monitoring, very little
processing was done.'”

By this time, community residents had also enlisted the support of one City Council member
who came to look at the site, became sick from the dust, and referred the residents to CBE.!"
CBE provided technical assistance to the community. In 1996, CBE worked with the community
to develop a lawsuit against the city because of its approval of the continued operation of the
facility, provided that the site received no additional materials and was vacated no later than
February 1997.'%  Residents also began to make it clear to other Council members that there
would be political consequences if they were not responsive to citizen concerns.'® In response,
the City Council withdrew the new permit, thus mooting the lawsuit.""

By 1996, the City Council finally declared the operation a public nuisance and initiated
abatement procedures. An independent hearing officer affirmed that the operation was a public
nuisance, and an abatement order was issued that required the operator to prepare a mitigation
plan and remove the material. When the operator refused to comply, criminal proceedings were
initiated for failure to comply with the order and local zoning code violations. The owner
pleaded no contest to eight counts and was ordered to remove the materials. He subsequently
declared bankruptcy, and a court approved settlement agreement established May 2003 as the
deadline for proper processing of the material.'"!

The concrete recyling issue, followed shortly thereafter by the MATES II study results, were

pivotal points in the city’s education about the consequences of siting decisions that exacerbate
other pollution impacts on the community and the seriousness of the health consequences.
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PLANNING, ZONING, AND GOVERNANCE IN CALIFORNIA
California Planning Laws

Responsibility for land use planning and control rests primarily with the cities and counties in
California.'"?

State Plan and/or Policy

While the state’s Office of Planning and Research is responsible for “developing state land use
policies, coordinating planning of all state agencies, and assisting and monitoring local and
regional planning,”113 the Office is not vested with “any direct operating or regulatory powers
over land use, public works, or other state, regional or local projects or programs.” '

Local Planning Requirements

For each city and county in California, the planning agency is required to prepare, and its
legislative body is required to adopt, a comprehensive, long-term general plan for the physical
development of the city or county and for any land outside its boundaries that bears relation to its
planning. '"> Huntington Park’s last general plan was prepared in 1991.''°

The general plan may be adopted in a variety of formats (i.e., a single document or as a group of
documents), but it must address the following elements, to the extent that the subject of the
element exists in the planning area:''” land use; circulation (the general location and extent of
existing and proposed major thoroughfares, etc.); housing; conservation; development and
utilization of natural resources; open-space; noise; and safety.''® In addition to the above seven
required elements, cities and counties may include any other elements and address any other
subjects that relate to the physical development of the municipality.'"

Approval of Local Comprehensive Plans and Zoning Ordinances

While the development and adoption of local comprehensive (general) plans is purely local in
California, the planning agency is directed, but not required, to refer the proposed plan to all
abutting cities and counties in the area covered by the proposed plan, any special district that
may be significantly affected by the adoption of the proposed plan, all school districts within the
area covered by the plan, the local agency formation commission, any area wide planning agency
that may be significantly affected by the plan, federal agencies who have operations or lands
within the jurisdiction covered by the plan, public water districts, and any local air quality
management district.'"” These entities have 45 days within which to comment."*’

Consistency Requirements

Zoning ordinances must be consistent with the adopted general plan.'* In addition, no local

public works project may be approved, and no tentative map or parcel may be approved, if they
are not consistent with the plan.'> Local governments in California may adopt “specific plans or
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other plans” in addition to the general plan, but these other plans must be consistent with the
general plan.'”* Furthermore, although regional plans may be developed and adopted by the
regional planning districts, such plans are ‘“advisory only and shall not have any binding effect
on the counties and cities located within the boundaries of the regional planning district for
which the regional plan is adopted.”'?’

In an effort to facilitate “effective and harmonious” planning, all city, county, and other local
planning agencies are required to submit their general plans and/or master plans, zoning
ordinances, and subdivision regulations to the regional planning board; a similar filing
requirement, for informational purposes, exists for the state agencies with respect to the regional
planning boards.'*® Cities and counties may submit local planning and zoning proposals to the
regional planning board for advice; and such advice “shall consist of a report as to the
conformance of such proposals to the regional plan, the possible effect of such proposals on
other portions of the region, and any other matters which in the judgment of the board may be of
assistance to the body requesting such advice.”'?’

Public Participation Requirements for Localities

The California Assembly has specifically recognized the importance of public participation in
land use planning, declaring state policy to be that “each state, regional and local agency
concerned in the planning process involve the public through public hearings, informative
meetings, publicity and other means available to them, and that at such hearings and other
forums, the public be afforded the opportunity to respond to clearly defined alternative
objectives, policies and actions.”'”® Specifically in the area of local plan development, the
enabling statute requires that that the planning agency provide opportunities for the involvement
of citizens; public agencies; public utility companies; and civic, education, and other community
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Reporting Requirements for Localities

City and county planning agencies are required to report annually to the City Council, the state’s
Office of Planning and Research, and the state’s Department of Housing and Community
Development.'”® The regional planning board is also required to report annually to the
legislative bodies and to the planning agencies of all of the counties, cities, and other
governmental agencies within the region for the purpose of reporting on the status of the regional
plan, notifying recipients of amendments and revisions within the past year, and providing a
report of other major activities.'*'

Updates of Plans

Local planning agencies are required to “periodically review, and revise, as necessary” local
general plans.'*> There is no specified statutory timeframe for such periodic review, although the
Office of Planning and Research is required to notify cities and counties that their plans have not
been revised within eight years, and the Attorney General is to be notified when plans are not
revised within 10 years."”> The only other timeframe for plan revisions relates only to the
housing element, and requires updates to that element at least every five years.">*
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Coordination with Environmental Justice

The Office of Planning and Research is California’s state agency responsible for coordinating
environmental justice programs.'”> No later than July 1, 2003, the Office is required to
incorporate environmental justice guidelines into the next edition of the general plan guidelines
for cities and counties.””® See Appendix E for the general plan guidelines. The guidelines
recommend that general plans include methods for:

e Planning for the equitable distribution of new public facilities and services that
increase and enhance community quality of life throughout the community, given the
fiscal and legal constraints that restrict the siting of these facilities;

e Locating industrial facilities and uses (if any) containing or producing materials that
pose a significant hazard to human health and safety (even with the best available
technology) because of their quantities, concentrations, or physical or chemical
characteristics in a manner that seeks to avoid over-concentrating these uses in
proximity to schools or residential dwellings;

e Locating new schools and residential dwellings in a manner that seeks to avoid
locating their proximity to industrial facilities and uses that containing or producing
material that poses a significant hazard to human health and safety because of their
quantities, concentrations, or physical or chemical characteristics; and

¢ Promoting more livable communities by expanding opportunities for transit-oriented
development so that residents minimize traffic and pollution impacts from traveling
for purposes of work, shopping, schools, and recreation.'*’

See Appendix F for more details on California State planning requirements.
Local Governance, Planning, and Zoning in Huntington Park
Governance

Huntington Park, like most California cities, is a general law city. It is incorporated and
functions under the general laws of the state, most of which are found in California’s
Government Code."*® The city a has a five-member City Council comprised of a Mayor, Vice
Mayor, and three council members who are elected at large by registered voters of the city. Each
council member serves a four-year term and the terms are staggered."”” In the 2003 General
Municipal Election, voters limited council members to three consecutive terms, with a proviso
that a member could hold office again after being out of office for at least one general municipal
election.'”® The city currently has only 12,000 registered voters.'*!

The city manager is appointed by the City Council to carry out their policies and is responsible
for the overall city administration of the city.'*
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Planning and Zoning

The Huntington Park planning division 1is responsible for implementing the city’s goals and
objectives, as outlined in the general plan, including reviewing development requests and their
impacts on the environment and compatibility with neighboring uses.'*® The division provides
information and support to the Planning Commission and the City Council.'** Elements of the
Huntington Park general plan include land use, housing, circulation, open space, conservation,
safety, noise, public facilities, and urban design.'” The Planning Commission is made up of five
members from the community, who are appointed by the City Council."*® The city currently has
three planners and a manager for its planning and development activities, which are a high
priority for the City Council.""’

Huntington Park’s zoning codes were updated in October 2001."*® The new code, which revised
a code from the 1980s, includes specific changes designed to address the concerns that have led
to the city’s environmental justice problems. The new code now includes language in the section
on commercial/office/mixed use zones to enhance the city’s ability to condition permits based on
a facility’s proximity to residential areas and the level of adverse impacts.'* The city has also
adopted a limited idling ordinance for diesel vehicles, and is currently studying its primary
manufacturing zone to determine what will be the best use for this area, given the city’s desire
for more commercial development.'*

When combined with the city’s existing authority under the California Environmental Quality
Act (CEQA) to consider environmental impacts, the city believes it has effective tools within its
current authorities to address environmental justice concerns.””' State and local agencies have,
in fact, been required to utilize CEQA since its enactment in 1970. The law was designed to
improve and maintain the quality of the environment by instituting a system of “checks and
balances for land use development and management decisions in California.”'** It requires
agencies to:

e Identify the significant environmental effects of their actions;
e Avoid those significant environmental effects where feasible; or
e Mitigate those significant environmental effects, where feasible.'>®

If an action will have significant impacts, the state or local agency with the lead must revise the
project to mitigate those impacts. While there is no precise definition of “significance,” general
guidelines are provided to assist agencies in making determinations.'*

In the past, Huntington Park officials would have more automatically approved a manufacturing
function for a manufacturing zone, without regard for what the local impacts might be. Now
they evaluate projects more closely for site-specific impacts, like diesel emissions from truck
traffic, before making a determination on a siting proposal.'”  Also, South Coast AQMD permit
approval does not automatically mean approval for siting. The city may grant approval with
conditions for mitigation of impacts.'>® The community activism around the cement recycling
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facility and the 1999 results of the MATES II study educated local government officials to the
need to address more localized impacts.

Where formal means and authorities do not exist, the city has attempted to use informal avenues
for resolving environmental justice problems. A case in point concerns a neighboring
jurisdiction where there are plans to build a gas-fired electric power plant. The City Council
authorized the planning division to recommend mitigation measures for the plant because the
city is not in attainment for particulate matter, and the plant would produce particulates
equivalent to 15-20 idling trucks."”” The City Council further authorized a letter to the California
Energy Commission requesting: 1) that there be a net overall reduction in pollution if the facility
is built; 2) that the reduction be made in the local impact area; and 3) that there be no deferred
acquisition of credits, although otherwise permitted by California’s Regional Clean Air
Incentives Market (RECLAIM) program for emissions trading.158

City officials think the project will probably be approved because South Coast AQMD found the
project had met all regulatory concerns, and there is no requirement for reductions in the local
impact area. Huntington Park officials have informally appealed to officials in the the adjacent
city who have committed to trying to reduce local impacts. A city official offered this as an
example of the need for regional approaches. This example also illustrates that existing rules and
programs often do not take localized impacts into consideration.'”’

Huntington Park has not instituted any formal changes in its relationship with South Coast
AQMD. The city’s continuing understanding of the problems created by air pollution and their
concern about improving the health of their community’s air has lead them to seek the District’s
technical assistance more than they had in the past. According to a city official, the District has,
in turn, been very responsive to city concerns.'®

ENVIRONMENTAL PERMITTING

California’s Requirements for Environmental Justice

Between 1999 and 2001, the California Legislature passed six bills dealing with environmental
justice, creating the foundation for state agency responsibility for the issue. These bills:

e Defined the term “environmental justice;”

e Authorized the state Office of Planning and Research, located in the governor’s
office, to coordinate environmental justice initiatives;

e Required the California EPA to consider environmental justice issues when designing
and operating its own programs and those of its boards, departments, and offices;

e Required California EPA to convene an interagency working group and advisory

council on environmental justice to provide information and recommendations to the
working group;
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e Required the South Coast AQMD, based on the results of the MATES II study, to
spend not less than 50 percent of the funding appropriated through the year 2007 for
three diesel mitigation programs “in a manner that directly reduces air contaminants
or the public health risk associated with air contaminants, in communities with the
most significant exposure to air contaminants or localized air contaminants, in
communities with the most significant exposure to air contaminants or localized
contaminants...including communities of minority populations or low-income
populations or both;” and

e Required the Office of Planning and Research to include guidelines for addressing
environmental justice matters in city and county general plans in its next edition, no
later than July 1, 2003.'!

South Coast Air Quality Management District

South Coast AQMD has responsibility for environmental permitting within its boundaries, which
include Huntington Park. The District adopted environmental justice principles in 1997, two
years before the legislative mandate, and adopted a set of ten initiatives to ensure environmental
equity.'® They also developed a series of action items, the first set of which were accomplished.
Progress on these items is routinely reported to the District’s governing board and made
available to the public through their website.'®’

The District provides critical technical resources for local governments because of its overall
commitment to environmental justice, its concrete actions to develop and refine rules to further
risk reduction, its development of tools for District staff and local officials, and its efforts to
improve communication with the public. Progress on the District’s environmental justice efforts
is reported in three categories: further reduced health risks; greater community access and
involvement; and economic incentives for accelerated mitigation.

Figure 5-4 contains excerpts from the April 2003 update on the District’s progress and illustrates
the level of thoroughness with which the agency has pursued its environmental justice mandate.
The District’s performance-based approach has made it an important asset for Huntington Park
and other cities in the area.

Public Participation

Huntington Park officials have made some efforts to improve public participation, like working
with South Coast AQMD on their town hall meetings with the community; but they acknowledge
that more could be done.'® One community resident suggested that one way to improve
outreach would be to conduct door-to-door distribution of information.'®® The city is working to
develop neighborhood commissions as part of an ongoing neighborhood improvement program.
The neighborhood commissions could help to engage more residents in civic issues by providing
organized vehicles for them to work with the City Council. These commissions could also serve
as another mechanism for raising environmental justice issues.'*®
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Figure 5-4 South Coast AQMD

Progress Update on Environmental Justice—2003 (excerpts)

Further Reduced Health Risks

Concluded an MOU with a refinery to enhance its existing safety systems and reduce volatility and
aerosol formation of hydrogen fluoride

Continued developing an enhanced model air quality element for use by local governments in their
general plans.

Continued working on a “subregional analyses” model to address and mitigate significant air quality
impacts in specific areas; Alameda Corridor is identified as the next project.

Refined a proposal for localized significance thresholds for subregions; projects over the threshold
would need to consider mitigation to reduce localized impacts.

Approved allocation of 70 percent of air pollution penalty revenues in 2003 for the clean school bus
program. For settlements greater than $200,000, 70 percent of the penalty will go toward the
purchase of clean school buses or retrofit control devices at a school district near or downwind of the
facility paying the penalty. Ten percent of the penalty fees collected during the first six months of
the fiscal year will go to establish the Asthma and Outdoor Air Quality Consortium and another 10
percent will go to the Brain Cancer and Air Pollution Foundation

Reviewed low-cost, small devices for outdoor residential monitoring of air contaminants; developed
recommendations to purchase commercially available monitors to pursue further research.

Greater Community Access and Involvement

Continued evaluating a feasible least-toxic alternative for all rules that require California
Environmental Quality Act alternatives.

Continued to train staff on risk communication.

Trained executives and managers on environmental justice and had them take a community toxics
tour.

Improved AQMD’s data regarding risk assessments for “hot spots” by providing information on
power plants, refineries, metal finishers, aerospace/electronic, and chemical plants to the California
Air Resources Board for inclusion in the Community Health Air Pollution Information System. The
data includes facility name, address, Standard Industrial Code, and the results of the approved Health
Risk Assessment, such as cancer risk values.

Launched an Internet-based system, which allows the public to find out whether specific facilities
have received air pollution violation notices; the database includes a description of the violation.
Conducted a survey of the website information needs of community-based organizations and other
stakeholders for future enhancements to the website.

Established community “clean air data depositories” (to be updated monthly) at eight locations
accessible to community stakeholders, school organizations, and librarians; assessing potential for
on-site computer access.

Identified low- or no-cost media outlets to expand notice of community meetings and permitting
actions, including notices of air pollution permits.

Prepared outline for user-friendly public guidance handbook on air quality.

Prepared summary of environmental justice accomplishments for an annual summary.

Initiated plans to provide on-site school outreach to teachers, PTA, and students on various air issues.
Partnered with community groups to provide air quality information.

Routinely advised the AQMD Board of CEQA projects with possible environmental justice concerns.
Initiated a pilot process for a “Neighborhood Environmental Justice Council” to harness the power of
neighborhood cooperation.

Translated relevant documents into Korean and Spanish.

Economic Incentives for Accelerated Mitigation

Began developing a low-emission and clean-equipment control measure for off-road intermodal
equipment.

Established a working group to expedite CEQA analysis of any major project implementing “Super
Mitigation” actions.

Source: South Coast Air Quality Management Distirct
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ANALYSIS AND RECOMMENDATIONS
Leadership and Accountability

Community organizations, city officials, and the South Coast AQMD officials have all
demonstrated leadership to address environmental justice problems in Huntington Park.

Leadership began with community groups, whose persistent efforts to educate local government
officials about the implications of siting decisions prompted local government to respond to
some immediate concerns. The community group’s actions also led government officials to
understand the importance of paying attention to possible local impacts that could exacerbate the
health of a community already subject to poor air quality. Concerned citizens of Huntington
Park continue to work on both local and regional issues, in conjunction with Communities for a
Better Environment, who provided them with initial technical support.

The Huntington Park City Council also demonstrated leadership when they received the results
of the MATES 1I study of the potential health impacts of pollution on their community. The
Council formed a Clean Air Task Force that included representatives from the community; a
regional environmental organization; the district air quality organization; business, health and
science, and transportation organizations; and city government, including the Mayor and City
Council representatives. The Council adopted all of the task force’s more than 40
recommendations affecting all responsible levels of government: federal, state, and local. These
recommendations included:

e Placing greater emphasis on regional coordination for problem-solving, e.g., targeting
efforts and resources of all responsible organizations to reduce toxic air emissions in
SELA;

e Establishing priorities based on inventorying all toxic air emitting sources in SELA;

e Implementing stricter standards where needed;

¢ Increasing efforts to reduce diesel emissions;

e Improving monitoring; and

e Improving communication with the public and local government.

The city also revised its policies and processes to address environmental justice concerns by:

e Changing the zoning ordinance to enhance authority for considering environmental

impacts on adjacent land, based on proximity to residential neighborhoods and level

of adverse impact;

e Conditioning permits approved by South Coast AQMD with further environmental
mitigation measures based on additional local emissions impacts;
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e Instituting an ordinance limited diesel vehicle idling;

e Improving the city’s relationship with South Coast AQMD, especially by utilizing the
technical services they provide more effectively; and

e Working informally with adjacent jurisdictions to reduce emission impacts from
sources outside city boundaries.

Additionally, the City Council has attempted to influence decisions by adjacent jurisdictions to
prevent further local impacts. The result is an informal agreement to develop trading credits
locally so they can reduce impacts on Huntington Park.
South Coast AQMD officials have demonstrated leadership by adopting a policy and
implementing an agenda for environmental justice. The District’s agenda includes three major
categories of effort:

e Risk reduction;

e Greater community access and involvement; and

e Economic incentives for accelerated mitigation.
Moreover, the District has made itself accountable by:

e Developing quantifiable measures for progress;

e Reporting progress routinely to its governing board;

e Making information on its activities available to the public through its website and
“clean air data depositories” located at eight community sites in the district; and

e Using a stakeholder advisory group and otherwise engaging the community and other
stakeholders in critical projects, such as a current project on assessment of cumulative
risks.

South Coast AQMD has also been a willing, effective partner for Huntington Park and has
provided it with technical support. The city and the District have also conducted joint town hall
meetings.

Permitting and Planning and Zoning Authorities

Nothing has changed about the permitting process as administered by South Coast AQMD. The
District has, however, enhanced other activities that support this process by:

¢ Enhancing monitoring, including purchasing new equipment and exploring technical
innovations that show promise for future application in monitoring local impacts;
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e [Initiating guidance for local governments on air quality to assist them in making
better local decisions;

e Beginning to conduct an evaluation of a feasible least-toxic alternative for all rules
that require California Environmental Quality Act (CEQA) alternatives;

e Conducting environmental justice training for staff;

e Improving the availability of data to the public on “hot spot” risk assessments,
Notices to Comply, and Notices of Violation;

¢ Enhancing public notification procedures;
e Surveying stakeholders to identify their website information needs; and

e Improving outreach techniques, including developing new partnerships with
community organizations and translating information into other languages.

Huntington Park officials have also made several notable changes in how the city approaches
permitting. A South Coast AQMD approved permit is no longer automatically a “green light”
that allows permit holders to locate in an appropriately zoned area. Using its authority under
CEQA and its revised zoning code, the city now considers localized impacts, particularly from
diesel emissions, and may require mitigation measures before it approves a permit.

Setting Priorities and Reducing Risk

Huntington Park officials now recognize the air quality risks affecting city residents and are
committed to reducing these hazards with local initiatives such as:

e Revising zoning ordinances to address localized impacts;
e Instituting an ordinance limiting idling by diesel vehicles;

e Requiring mitigation measures, particularly for diesel emissions, because they
represent the greatest health risk for the region; and

e Reviewing permits approved by South Coast AQMD for local impacts, and
requiring mitigation before issuing final siting permits.

The city has also issued a set of recommendations to other local, regional, and federal agencies to
coordinate solving air quality problems on a regional basis, so that no one jurisdiction will
appear more stringent than the other and each jurisdiction will make maximum efforts to reduce
risk. South Coast AQMD is now working to address the city’s recommendations.
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Public Participation

Public participation in Huntington Park has been critical for educating city officials about their
responsibility for addressing localized impacts of polluting activities.

City officials acknowledge they need to continue improving how the city engages the public on
environmental justice and other issues. While the city has participated with South Coast AQMD
in town hall meetings, the city hopes to set up neighborhood commissions that will enhance
opportunities for citizens to participate in local decisions.

The South Coast AQMD continues to improve its ability to engage and inform the public by
conducting better community outreach, building partnerships, enhancing its website, and making
information available at local information depositories.

Integration and Coordination

The Huntington Park case study highlights the importance of coordination to address localized
impacts. Acting alone, the city cannot fully address the air quality issues that are the major
environmental justice concern for both the city and the region. The South Coast AQMD, which
develops local regulations and enforces federal requirements for the region, cannot resolve air
quality problems affecting environmental justice communities without the help of local
jurisdictions, because they make the siting decisions.

Thus, South Coast AQMD has begun to develop air quality guidance that will help local
jurisdictions make more informed air quality decisions in their general plans. Huntington Park
has begun coordinating its efforts with the South Coast AQMD more effectively. Solving the air
quality problems in the region will require the coordinated efforts of other localities, state
agencies, and federal authorities.

RECOMMENDATIONS

e The Huntington Park city government should continue to improve public participation
and share information on environmental and health impacts. Local officials have
recognized the need for additional work in this arena, and their efforts to date with the
South Coast AQMD and their plans to establish neighborhood commissions could serve
as a good foundation for further progress.

e South Coast AQMD should consider how the policies, implementation strategies,
accountability measures, and tools the District has developed could be shared more
widely with other state air planning and local government agencies. Practical tools, such
as the air quality land use planning guidance that is being developed and the District’s
work in response to the MATES II study, could be used as models for other state, county,
and local organizations to address local sources of air pollution in people-of-color or low-
income neighborhoods.
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CHAPTER SIX
AUSTIN, TEXAS
FINDINGS

Finding 1.  Mandated racial segregation, historic zoning patterns, and changing economies
have created many of the environmental justice problems that East Austin faces today. In the past,
segregation required non-whites to live in East Austin; and cumulative industrial zoning focused
economic growth in East Austin, allowing homes to be built next to factories so that workers
could walk to work. Strong community pressure in the early 1990s, spearheaded by People
Organized in Defense of Earth and her Resources, motivated the city to address environmental
justice.

Finding 2.  Using its planning and zoning responsibilities, the city of Austin responded to
environmental justice concerns of its citizenry by rezoning incompatible uses in East Austin,
adopting a neighborhood approach to planning, enacting overlay ordinances, expanding public
participation, and addressing environmental and public health risks at city-owned properties.

Finding 3.  The Texas Commission on Environmental Quality (TCEQ) has responsibility for
environmental permits for all facilities located in Austin. TCEQ does not believe it has authority
to consider environmental justice concerns in the permitting process. Additionally, TCEQ and the
city of Austin do not communicate regarding their separate duties (sitting and pollution
permitting) where they overlap, namely with regard to protection of public health and welfare.

Finding 4.  Solving the problems of declining air quality as well as possible future water
scarcity in Austin and the central region of Texas will require cross-jurisdictional coordination

among municipalities, counties, and the state.

Finding 5.  Organized and dedicated community activism, coupled with a local government
that is willing to be responsive, can bring about mutually beneficial change and progress.
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INTRODUCTION

In this case study of Austin, Texas, persistent pressure by community groups—specifically People
Organized in Defense of Earth and her Resources (PODER)—brought environmental justice
concerns, such as proximity to hazardous land uses, unequal exposure to environmental pollution,
and lack of community consultation and advice, to the attention of the local government. Faced
with these concerns, the city of Austin, in time, choose action over indifference. The
collaborative effort that resulted is somewhat unique, and has been beneficial to both the city and
the citizenry.

Working with a local government that is willing to be responsive allows community groups to
direct their energies towards creating beneficial change, rather than having that same energy used
less purposefully and/or drained through constant conflicts. The collaborative relationship
between citizens and Austin officials has created opportunities to mitigate or remove some locally
unwanted land uses, for local community groups to be further involved in the decisions of local
government, and for on-going high levels of citizen participation and local officials’ awareness of
environmental justice concerns.

In 1995, a committee of 22 citizens chosen by the Austin City Council presented the Council with
its Citizens Planning Committee Report." The report detailed 12 recommendations, followed by
several actions for implementation that “...represent the most useful set of actions that need to be
undertaken at this time in order to begin to improve the livability of [Austin].” The Committee
believed Austin was on the “wrong road,” and that their recommendations were crucial for Austin
to “follow another way” towards growth and prosperity.

In the context of this Academy study, two of the Committee’s recommendations are especially
relevant. The Committee’s seventh recommendation was that “reinvestment, redevelopment, and
remediation in East Austin must be encouraged and
facilitated by the city’s planning and development process.
Austin cannot sustain growth and will become less

attractive unless the total conditions are corrected and the T
quality of life for East Austin communities is improved.” I
The eighth recommendation read: “consideration needs to "“‘1 e Austin |
. . . . . . b
be given to thg '('11sproport10.nate 1mp§ct of negative o \ W.X"
environmental facilities on low-income neighborhoods and R
communities of color.™ The Committee then outlined four H‘g

actions that Austin should take to achieve this
recommendation:

e Municipal governments, in conjunction with neighborhood residents, need to
conduct land use compatibility assessments, with rollback zoning as an option

to address land use incompatibility.

e Cumulative impacts of emissions from pollution sources/facilities need to be
considered in the siting, location, and permitting of facilities.
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e The city should inventory all city-owned land, check for potential
environmental pollutants, and remediate—with priority given to areas with the
greatest potential for harm.

e Potentially hazardous or nuisance-generating development initiatives need to
include environmental and public health provisions, such as environmental
impact statements and site demographic statements, to provide the community
and governmental decision-makers with a factual basis to consider the human
impacts of a proposed development.’

The Citizens’ Planning Committee Report proposed both the vision and action necessary to guide
Austin to a strong and vibrant future. The report firmly tied the resolution of environmental
justice issues to forward-looking city planning, directly linking planning and zoning with the
achievement of environmental equity.

This chapter analyzes how Austin is moving toward this vision, as well as where it has failed, and
vividly illustrates how addressing environmental justice is neither simple, nor insurmountable.
This analysis also shows how history lives as changes in planning concepts, race relations, and
economies, among other influences, continue to mold the growth or decay of modern cities in this
country.

BACKGROUND
About Austin

Austin, the capital of Texas, lies just southeast of the center of the state in Travis and Williamson
Counties. Austin occupies 272 square miles, but the city has extraterritorial jurisdiction for
planning and zoning in unincorporated areas up to five miles outside the city borders, so the city’s
entire jurisdictional area covers 355 square miles.’

In the 1970s and 1980s, urban core population declined, but the 1990s saw that trend reversed—
with growth in almost every part of the city. The U.S. Census for 2000 measured the population at
656,562. Over half are renters,7 due to the fact that Austin is home to the University of Texas and
its many students.®

The U.S. Census for 2000 also reports that Austin’s major industries are: education, health and
social services (17.6 percent); professional, scientific, management, administrative, and waste
management services (13.8 percent); manufacturing (12.6 percent); retail trade (10.9 percent); and
all other categories at less than ten percent each.” The top five employers are the city of Austin,
the state of Texas, the University of Texas at Austin, Motorola, and Dell.'" High-technology
industries are increasingly drawn to Travis County to tap into its young (average age is 30),"
highly educated, non-unionized workforce.'” Austin is very automobile-dependent; only seven
percent of all workers take public transportation or walk to work regularly."
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The city operates several revenue-generating facilities, including water and electric utilities, a
hospital, an airport, and waste hauling operations. These revenues expand the city’s general fund,

enhancing the city’s ability to
provide a high level of services
through  its 12,000  city

Figure 6-1

Austin, Texas—Demographics

14 Size 272 square miles
employees. Location: Travis, Williamson
Counties
Austin is a multi-racial city. As Total Population: 21,216
shown in Figure 6-1, whites Race and Ethnicity*:
comprise 65 percent of the African-American: 10 percent
.t . White: 65 percent
population; Hlspaplcs (any ‘race) Hispanic*: 30 percent
30 percent, African-Americans “some other race”: 16 percent
10 percent, and 16 percent Unemployment Rate: 3.1 percent
ldentlfy themselves as ‘“some Median Household Income: $42,689

Individuals Below the Poverty Level:
High School Graduate or Higher:

20.7 percent

other race.”" One-third of
83.4 percent

Austin’s  residents speak a

. 16
language other than Engllsh. *Total does not add up to 100 percent because some individuals specified
Educational attainment is more than one race.

generally high: 40 percent of

Source: U.S. Census Bureau, Census 2000

residents have earned a
bachelor’s degree, while 83.4 percent of the population has earned high a school diploma or
higher."” The median household income is $42,689 per year, but pockets of poverty coexist
alongside relative affluence, with approximately 20 percent of households making less than
$25,000 per year.'"® Roughly 14 percent of the general population (16.5 percent of children) lives
below the poverty line."”

Today, Austin is still largely segregated, with the east side home predominately to Hispanics and
African-Americans, and the west side home predominantly to whites. For example, while only 16
percent of Austin’s population lives in East Austin, 46 percent of the total African-American
population and 29 percent of the total Hispanic population reside there.”® East Austin also has a
30 percent poverty rate, more than double the city’s overall rate.”!

Economic History

Texas was annexed by the United States in 1845. In 1871, the railroad linked Austin to Houston
and the Gulf of Mexico, bringing the industrial boom to Austin, and in 1872, Austin was
permanently designated the capital of Texas. For many years, Austin’s economy relied heavily on
government, agriculture, the University of Texas (founded in 1881), and music, which made it
possible for Austin “...to ride out the inconsistent economic activities, and avoid the inhuman
living conditions, that the Industrial Era brought with it.”** In fact, the railroad actually brought
culture and an increase in the standard living in Austin, culminating in “massive economic
growt 2’; and an “unprecedented governmental and private sector building boom™ starting in the
1880s.

Austin’s ability to attract industry was hampered by limited supplies of electricity. Although, the
Colorado River was dammed in 1893 to produce electricity and industrial opportunities, the dam
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was swiftly destroyed by flood in 1900. Between the dam’s construction and destruction, steel
and iron companies opened and operated successfully. After the flood and loss of electricity, the
industries left; and Austin fell back upon its strong government and education economies.**

The 1920s were marked by national highway construction and an oil discovery at the University
of Texas, which briefly delayed the economic impact of the Great Depression. Although delayed,
the Depression did arrive in Austin. After struggling economically, not unlike most of the country,
Austin’s economy gained jobs and vitality with President Roosevelt’s New Deal. Specifically, the
New Deal and many programs such as the Public Works Administration brought funds to the
University and state government.”’

Environmental Setting

Austin lies amidst a network of canyons that have the potential to cause localized flash floods and
erosion damage even during small, two-year storms.”® Whereas East Austin has many small
watersheds, West Austin has few watersheds and becomes very flat and level, exacerbating runoff
and its environmental impacts. West Austin is also the location of the Edwards Aquifer —a water
supply source—in addition to several vulnerable species of amphibians and birds. In recent years,
to protect the water supply and vulnerable species, Austin has strictly limited, through
conservation plans and their supporting ordinances, commercial and industrial development in
West Austin.”’

Air Quality

The air quality in central Texas has been declining due to the growing number of polluting
activities in the area.”® Higher ozone levels are driven by increases in vehicle traffic and an
expanding regional population. ** In 1999, the Central Texas Air Quality Region exceeded the
eight-hour ozone standard for ground-level ozone. For this violation, the region was designated as
a nonattainment area by the EPA.*

ENVIRONMENTAL JUSTICE CONCERNS
Environmental Justice Organizations

Austin has a politically active citizenry, with many community groups and neighborhood
associations. The pre-eminent citizens’ group is People Organized in Defense of Earth and her
Resources (PODER).>' The organization’s mission is to “redefine environmental issues as social
and economic justice issues, and collectively set their own agenda to address these concerns as
basic human rights. They seek to empower their communities through education, advocacy and
action.””> PODER and other community groups have forced the city to address environmental
justice issues in East Austin neighborhoods. The efforts of PODER and other groups helped move
the city of Austin and Travis County to address a series of environmental justice problems.
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Health Concerns

Two investigations regarding the possible exposure of Austin residents to toxics have been
conducted over the last several years. In 1993, the county probed contamination from the local
tank farm; and in 1999, Austin’s Health and Human Services Department (HHS) worked with the
Texas Department of Health (TDH) to study impacts of the Holly Street Power Plant. Tests at the
tank fa31;m found evidence of contamination, while no urgent hazards at the power plant were
found.

The state health department has also collaborated with the Community Action Network (CAN)*
on a recent health assessment looking at gaps in services and the present state of health in Travis
County and Austin.” In April 2001, CAN released Prescription for Wellness: Physical, Mental
Health, and Substance Abuse to provide “credible data on the community’s physical health,
mental health, and substance abuse status for the purpose of future planning, policy
recommendations, issue solutions, and resource allocations.”® That study found:

The health of most Austin and Travis County residents is good; however this good
health is not shared equally by all citizens...the leading causes of death vary
among age groups and by race/ethnicity. In fact, significant disparities exist
between racial/ethnic populations, with minorities having higher rates of disease
incidence for many physical health problems in comparison to whites. For
example, the Travis County ten-year average (1989-1998) age-adjusted mortality
rates for stroke in Blacks is 65.3 percent higher than that of white non-Hispanic
and that of Hispanics is 19.4 percent higher than that of whites.*’

The report also considered health effects related to water quality, solid waste, sewage/wastewater

disposal, and air quality. The report did not find significant problems with regard to water quality,

solid waste, or sewage/wastewater disposal; but the report did raise several questions about air
.38

quality.

The Austin/Travis County Health Department™ operates health clinics throughout low-income
and minority neighborhoods. Austin and Travis County fund medical assistance programs to give
underserved populations access to regular, preventative, and urgent health care services. The
health department is also working with the Community Action Network to address gaps in
services for different communities.

The Health Department is further collaborating with the Centers for Disease Control and
Prevention (CDC) on a local version of CDC’s program, Healthy People 2010.* The Department
is working with the private sector, planners, and hospital administrators to promote the program.
All concerns and complaints about industrial issues are funneled through the Health Department,
which determines the most appropriate follow-up measures, including contacting appropriate state
authorities. As part of this project, the Department is also undertaking a health study on the
impacts of various industrial exposures.*'
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Impacts of Zoning

Segregation Through Zoning Laws

When the city’s first comprehensive plan and zoning laws were passed in 1928 and 1931,
respectively, segregation in Austin was mandatory.*> Public services were set up for non-white
residents in East Austin, thus reducing the need to duplicate structures and services—one for
whites and one for non-whites—such as schools, libraries, and parks.*” The public housing
authority segregated Anglos, African-Americans, and Mexican-Americans into different housing
projects.** Additionally, restrictive covenants were placed on the deeds for many parcels of land in
the white areas, prohibiting people-of-color (predominantly African-Americans and Mexican-
Americans) from buying there.® These actions directed African-Americans and Mexican-
Americans to settle in East Austin.

In 1931, the zoning regulations required industrial uses to be placed in East Austin, where the
workers lived. Placing residents near employment was a common planning principle of the time.
Residents in these non-white communities could either walk to their industrial jobs, or take a bus
to domestic jobs in West Austin. *° This racial, ethnic, and industrial segregation was physically
reinforced when Austin was bisected by the construction of Interstate 35 in the 1950s, creating
both a physical and visual barrier between East and West Austin.

The Civil Rights Act of 1964 made such zoning and segregationist policies unenforceable.
Nevertheless, many of the same racial patterns that existed prior to 1964 remain in Austin today.*’
It is this history of racial segregation and past planning techniques that gave rise to today’s
environmental justice issues in Austin. People-of-color neighborhoods continue to host
contaminated sites and sources of industrial pollution, just as they did prior to 1964.

Cumulative Zoning

While historic zoning practices created the base
for many other environmental justice problems,
such a_s unwantec} land uses and dlsproportiongte Land Use Patterns Resulting From Cumulative
pollution, Austin’s move from cumulative Zoning Ordinance in East Austin, Texas (1996)
zoning to restrictive zoning was problematic.

Figure 6-2

Zoned Commercial:

20 percent used for commercial
15 percent used as single-family
18 percent vacant

Prior to 1986, the Austin planning ordinance
called for cumulative zoning.  Cumulative
zoning allows any use “lower” than that defined
in the category to be built; the basic zoning Zoned Industrial:
categories, ranked from highest to lowest use, 32 percent used for industrial
are industrial, commercial, and residential. 12 percent as single-family

) ; ; . 29 percent vacant
Under cumulative zoning, residential homes
could be built on land zoned industrial, but an || *Source: East Austin Land Use/Zoning Report.
industrial facility could not be built on land | February 20, 1997
zoned residential.
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In 1997, the East Austin Land Use/Zoning Report found:

The cumulative nature of the old zoning ordinance allowed residential develop-
ment in areas zoned for commercial and industrial uses. In some cases street
layout and orientation of lots also encouraged the confusion between residential
and non-residential uses. These and other factors led to a deterioration of
neighborhoods, which abutted the commercial and industrial districts. Residential
areas in the eastern portion [of East Austin] of the study are freely mixed with
large scale and industrial uses.*

Over the years, many homes were built in East Austin on property zoned commercial or industrial
(see Figure 6-2). After 1986, the city abandoned the cumulative zoning ordinance for a restrictive
zoning ordinance. Restrictive zoning allows for only the use as defined (i.e., only industrial uses
can be built on property zoned industrial, only commercial uses can be built on property zoned
commercial, etc.). When the zoning ordinance was changed, the cumulative designations became
restrictive designations, resulting in many properties where the current use and the zoning
designation were no longer compatible.

Changing the zoning ordinance from cumulative to restrictive negatively impacted some residents
of East Austin by restricting their access to home improvement equity loans. Some homeowners
in East Austin were unable to obtain these loans because their current, existing use of the property
(residential) was not consistent with the new local zoning ordinance (restrictive industrial).
Likewise, homeowners whose houses burned down could not rebuild because their properties
were now excluded from residential use. To resolve these problems, two local community groups,
PODER® and El Pueblo,”® worked together to encourage the first “Green” City Council, headed
by Mayor Kirk Watson, to establish an East Austin Overlay area allowing the land to be rezoned
consistent with its existing use and to minimize incompatible uses:”'

The East Austin overlay ordinance, approved in July 1997, requires LI [light
industrial], CS (commercial) and CS-1 (...liquor stores...) property owners to get a
conditional-use permit before they can develop or redevelop any of 14 different
types of uses, even though the zoning normally permits all. (A conditional-use
permit is generally required to do something that is not allowed by the zoning....)*

However, some members of the East Austin community did not want to see their properties down-
zoned for a lower use. The city’s legal department has received petitions from property owners
and community organizations to keep the current zoning status of specific properties.”” Some
residents want to keep their industrial status because they may have an existing, small industrial
use on the property, and others may believe that at a future date their property would be more
valued if zoned as industrial. In at least one instance, PODER researched comparative values and
found that, on a per square foot basis, a residential family unit was worth more than an industrial
unit.>* On a broader level, any new future industrial use would have to achieve specified setback

limits, and achieving such limits in a pre-existing, mixed-use neighborhood would be very
difficult.>
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Addressing Unwanted Land Uses

Strong community pressure and a responsive city government have worked together to address
many of the existing unwanted land uses in East Austin, although some solutions have not been
completely successful. Some recent examples follow.

A fuel tank farm was closed. In 1993, community groups led by PODER and Travis County
successfully closed a 52-acre fuel storage tank area that encroached on East Austin.”® The
farm contained large above-ground tanks used by six oil companies, with some of the pipes
running under nearby houses. >’ Local residents believed they were experiencing chronic
illnesses due to toxics being emitted from the tank farm. In 1992, the Travis Central Appraisal
District reduced the value of about 600 adjacent homes by 50 percent or more, citing fears of
pollution.” In 1993, environmental tests showed that the farm left contaminated groundwater
on the site.” Since the tank farm closed, the property has been downzoned from light
industrial to community commercial-mixed-use-conditional®® while the city and residents
consider future uses and zoning patterns for the property.®!

Pollution from a power plant was mitigated, and the plant is slated to close. The Holly Street
Power Plant, a natural gas-fired plant built in East Austin in the 1950s, is owned and operated
by the city. In 1994, the Texas Department of Health (TDH) was contacted by East Austin
residents concerned about possible adverse health effects from living in close proximity to the
plant.*” TDH investigated the concerns and determined that there was no public health hazard;
but when evidence of noise pollution, short-term sulfur dioxide exposure, and polychlorinated
biphenyls was found, mitigation measures were instituted to reduce or eliminate them.®
Recently, the City Council adopted an ordinance to close the Holly Street facility by 2009.%*

The municipal airport was moved, but noise still affects many residents. The Robert Mueller
Municipal Airport in East Austin brought noise and pollution from cargo planes and other
aircraft into East Austin. The city closed Mueller Airport and moved it to the former
Bergstrom Air Force Base south of town, reopening it as the Austin-Bergstrom International
Airport. This relocation has reduced the number of residents who live in the airport’s noise
area from over 30,000 to approximately 1,500.° However, the flight paths to the new airport
are substantially similar to those for the old Mueller Airport.”®  Additionally, East Austin
roads are being used as a cut-through for vehicular traffic, despite the city’s efforts to re-route
traffic for Austin-Bergstrom International Airport.®’

Three years before the new airport opened for air cargo operations in 1997,°® the city enacted
compatibility zoning ordinances requiring that nmew noise sensitive land uses cannot be
established within the airport’s noise impact area.”” Homeowners whose homes lie within the
“noise impact area” are now considered a non-compatible use and are restricted from building
new or expanding current “noise sensitive” land uses by the city’s compatibility zoning
ordinance.”” These non-compatible land uses include residences and churches north of the
east and west runways. To PODER, the relocation of the Mueller Airport did not solve the
environmental justice problem: “it just moved it from a poor African-American community to
a poor Hispanic community.””"
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e The city purchased and moved a recycling center. The city of Austin bought and moved
Browning Ferris Industries’ recycling center to a location close to the Austin-Bergstrom
International Airport. The recycling center had been bringing extensive truck traffic, refuse,
and rats into East Austin.

e The city bought a distribution center for city functions and eliminated truck traffic. Austin
purchased a beer distribution center that brought heavy truck traffic into East Austin and
replaced the business with city functions for which it had been leasing space elsewhere. The
facility now houses a uniform shop for parks and recreation staff, storage for police evidence,
maintenance and repair equipment, a utility bill drop-off center, and community meeting
rooms.

e A highway will be lowered to remove a barrier between East and West Austin. Austin’s
transportation department is planning to drop Interstate 35 below grade over the next ten years
to remove that physical barrier between East Austin and West Austin.

Unequal Protection of Communities

Most of Austin’s environmental protection resources have been devoted to improvements on the
west side of the city, and have primarily been designed to protect the Edwards aquifer and
vulnerable wildlife species in the area. Protecting the Edwards aquifer is a high priority because it
is a source of drinking water for all of Austin. Thus, on the west side, the city government bought
large tracts of land, put easements on deeds, and re-sold the parcels to the original owners or to
land trusts in order to protect the aquifer and wildlife. Consequently, fewer funds were available
to reduce the pollution affecting people in East Austin.”

City Intervention in Longhorn Pipeline Case

On April 22, 1998, property owners joined the Barton Springs-Edwards Aquifer Conservation
District in filing suit under the National Environmental Policy Act of 1969” (NEPA), seeking
injunctive relief requiring the federal government to perform a full review of the environmental
consequences of the Longhorn Pipeline project.”* The City of Austin and the Lower Colorado
River Authority were allowed to intervene as plaintiffs.

The pipeline was constructed in 1950s, running through East and West Austin shipping crude oil
until around 1995. The pipeline was purchased and extended in 1997 by a partnership of pipeline
and energy companies (Longhorn Partners L.P.) to ship gasoline from Houston to El Paso. The
reactivation of this pipeline was a concern for East Austin residents because proposed investments
in improvements and safety measures on the pipeline to protect of water resources and vulnerable
species in West Austin were not going to be mirrored with similar protections for the health and
safety of residents in East Austin.”

The court found that the defendants—U.S. Department of Transportation (DOT), EPA, and U.S.
Department of the Army—had not fulfilled their obligations under NEPA. On March 1, 1999, the
parties entered into a stipulated settlement, in which EPA and DOT agreed to prepare an
environmental assessment of the pipeline. The environmental assessment was conducted,
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contested, and made final. The court then upheld the “Finding of No Significant Impact,” relying
on certain mitigation measures to reduce environmental impacts. However, the portions of the
pipeline in West Austin are now receiving more upgrades, replacements, and security mitigation
measures than pipeline sections that run through East Austin.”

New Pipeline Ordinance

In a broader effort to ensure public safety, on April 10, 2003, Austin’s City Council adopted an
ordinance to limit new development around pipelines transporting hazardous materials, such as
the Longhorn Pipeline.”” Highlights of the ordinance include the following:

e A use requiring evacuation assistance [i.e. convalescent services, hospital, education
facilities, etc.] is prohibited within 500 feet of a hazardous pipeline.

e No one may build new construction within 200 feet of a hazardous pipeline.

e No structure can be built and no excavation can occur within a restricted pipeline area
(25 feet from a hazardous pipeline plus any area within a hazardous pipeline
easement).

e Proximity to a hazardous pipeline does not cause a structure or area to be non-
complying.

This city ordinance reflects a commitment to minimize future conflicts between incompatible uses
while protecting citizens from possible environmental hazards.

Concerns About High Technology Industry

Austin is fast becoming the second Silicon Valley, with many high technology firms firmly
established in Austin.”® While the city is concentrating on bringing less heavy industry into the
area by recruiting high technology firms, PODER is concerned about locating them in East
Austin. PODER contends that the limited number of jobs created by high technology companies
predominantly utilize highly skilled and well-educated employees, and do not provide
opportunities for those under-skilled East Austin residents who need employment.” Also, they
argue that these industries are not really as low polluting as they claim to be, as evidenced by
Toxics Release Inventory statistics.™

While there is less concern about emissions from high technology industries as compared to
traditional heavy industries, there are strong concerns about high technology’s use of water
resources:

By the time the high tech industry migrated to Austin.... the risks associated with
contamination of groundwater were already well known. Mechanisms to mitigate
this were put into place, though groundwater contamination is still occurring. The
greatest form of cost externalization related to water in these newer areas are much
more complex.... They come in the form of water price subsidies, water delivery
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and treatment infrastructure subsidies, and restricted access to traditional and low-
income water uses caused by the massive water use by this industry.*’

In this case, it is clear that PODER’s concerns over high technology in Austin have broad
environmental justice implications that affect local employment, local toxic pollution, and local
water availability.

Concerns About Gentrification

Gentrification in East Austin is being fueled by rising property taxes. Property values, as well as
property taxes, are being driven skyward by a very competitive housing market, limited
availability of land for development, and “historic” home tax exemptions. The demand for
housing continues to grow, as does the value of real estate in Austin. Smart growth planning in
Austin has restricted development in West Austin, while encouraging development in East Austin.
Finally, historic designations for homes entitle the owner to a lifetime exemption from property
taxes.ggz3 The direct result of these economic forces is rising real estate values and rising property
taxes.

Rising property taxes are a substantial burden for the low-income and people-of-color
communities in East Austin. Texas has no personal income tax. “State revenues come largely
from sales, excise, and property taxes—all of which weigh heavily on low-income people.”™
Additionally, as a means to provide some economic relief, Austin cannot limit the upward value
or taxing of properties, as such actions are prohibited by Texas law.® The result is East Austin
residents with low or fixed incomes, and an increasing number of people-of-color, are being
priced out of their neighborhoods.*®

Community groups, such as PODER, have asked the city to impose a moratorium on new historic
designations pending further exploration of the unintended consequence. Meanwhile, the city has
convened a task force from the Community Development and Housing Department to investigate
gentrification issues in Austin.®’

PLANNING, ZONING, AND GOVERNANCE IN TEXAS

Texas Planning and Zoning Laws

State Planning Laws

Although Texas did not adopt comprehensive planning regulations until 1997, the state has had
subdivision laws since the late 1920s.*® Municipal governing bodies may adopt comprehensive
plans for long-range development,® define the relationship between comprehensive plans and
development regulations, and provide standards for consistency.”’ If a comprehensive plan is
adopted, however, then municipal zoning regulations must be adopted in accordance with it.”!
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Local comprehensive plans may include, but are not limited to, the following elements:
e Land use, transportation, and public facilities;
e Plan(s) organized by subject and geographic area; and
e Coordinate and guide the establishment of development regulations (concurrency).

Municipal plans do not require state approval and may be adopted or amended by ordinance,
following a public hearing and review by the local planning commission, if one exists.”> Thus,
the at-large Austin City Council has full responsibility for adopting and/or modifying Austin’s
plan.

While they are not required to create them, counties have authority to adopt comprehensive plans
for certain areas.” As with municipalities, county-zoning regulations must be adopted in
accordance with the county comprehensive plan. Authority to create county comprehensive
plans and zoning ordinances rests with the County Commissioner’s Court.”* The County
Commissioner’s Court is comprised of four commissioners and one county judge. “In addition to
assuring that county roads are maintained, commissioners vote with the county judge to set the
budget for all county departments and adopt a tax rate.””

e State Guidelines and Incentives for Planning

Texas’ Local Government Code addresses several aspects of planning. It authorizes planning for
housing and other structures, including authority to secure substandard buildings, preserve historic
buildings, adopt energy conservation measures, control rent, and adopt fair housing ordinances.”
Municipal Urban Renewal provides for the improvement of slum or blighted areas.”
Neighborhood Empowerment Zones may be created by municipal governing bodies to serve the
following purposes: create and rehabilitate affordable housing; increase economic development;
improve the quality of social services and education; or provide public safety to residents.”® In
addition, the North American Free Trade Agreement (NAFTA) Impact Zone promotes
opportunities for developers, local businesses, and residents of the zone and requires certain
businesses to hire NAFTA displaced workers.” Austin has taken advantage of Municipal Urban
Renewal, but not of Neighborhood Empowerment Zones or NAFTA Impact Zones.'”

Various state agencies and departments offer incentives for local planning. Through local
enterprise zones, the Texas Department of Economic Development offers incentives for capital
improvement and job creation.'”! The Office of Community and Rural Development offers grant
programs, such as the Colonia Planning Fund,'” to promote the development of viable
communities thorough affordable housing and increased economic opportunities for persons of
low to moderate income.'” Also, the Texas Historical Commission provides technical assistance
and preservation grant priority for localities participating in Commission programs,'® and Austin
has obtained technical assistance from the Texas Historical Commission.'””

102



State Zoning Laws

Under state law, the governing body of a Texas municipality must establish procedures for
adopting, amending, and enforcing zoning regulations, after holding public hearings and providing
public notice in a local newspaper.'”® Municipalities without a zoning commission must provide
notice to appropriate property owners. The municipal board of adjustment hears zoning
appeals.'”” County zoning procedures are similar to those set forth for municipalities, although
counties may zone only in specific areas as allowed by the Local Government Code.'*®

e Municipal Management Districts

In Texas, municipal management districts are created to supplement the services provided by a
municipality.'” They provide funding for metropolitan areas to preserve, maintain, and enhance
economic health and vitality; assistance for public transport and pedestrian facilities; and help in
restoration, preservation and enhancement of scenic and aesthetic beauty.''® Provisions for
“disadvantaged businesses” are also included.'"’ Municipal management districts may be created
only in areas devoted to commercial development and business activity.''

Before municipal governments create such a district, they must petition the Texas Natural
Resource Conservation Commission,'”” and must also give public notice and hold a public
hearing."* The Commission or municipal governing body then chooses a board of directors to
govern the district.'"”> Board members must have experience in one or more of the following
areas: energy matters, commercial banking, real estate development, finance and insurance
matters, retail services, and utilities.''®

e Regional Planning Commissions

Any combination of counties and/or municipalities may agree to establish a regional planning
commission. The planning commission may develop regional planning recommendations, which
participating local governing bodies may adopt by ordinance.''’” Where there is a regional
planning commission, it must advise the local governing body if a proposed project is regionally
significant''® and, if so, the commission will review the proposed project and determine if the
project conflicts with the regional plan or policy.'"”

Municipalities, counties, and other local governments in Texas may impose impact fees to finance
new capital improvements or public facility expansions.'® Within the North American Free
Trade Impact Zone or a Neighborhood Empowerment Zone, a municipality may waive or adopt
fees (including impact fees) related to the construction of buildings.'””' No impact fees are
collected in Austin, because Austin does not currently participate in either program.'**

See Appendix G for more details on planning requirements under Texas statutes.
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Local Governance in Austin
Structure

Austin has a council-manager form of government, with a mayor and six council members elected
at large. The City Council appoints the city manager and two assistant city managers, whose
responsibilities are divided according to departments.'>

One distinguishing feature of Austin’s government is its success in retaining management
personnel. Many department heads have worked in Austin’s government for many years, serving
in various departments. This results in tremendous institutional knowledge in the city
government, and its managers have a broad cross-functional understanding of the city
government.

At-Large Election System

Austin is one of only a few large cities that still uses an at-large election system.'** PODER is
campaigning to remove the system and to replace it with one based on geographic representation.
They believe that the at-large elections make it very difficult for citizens to be fairly represented
on the City Council.'*® This difficulty is well known:

The major characteristic of multi-member at-large elections, in contrast to single
member district elections, is that a spatially concentrated group of voters—
economic groups, party supporters, racial and ethnic groups—may not be able to
elect candidates of their choice because their votes are “swamped,” “absorbed,”
“submerged,” or “diluted”...by votes cast outside their area for competing
candidates. This major feature of at-large elections has long been recognized.'*®

Vision of Environmental Justice

The city of Austin has articulated a vision of environmental justice and is working toward
equitable service delivery. Each fiscal year, the City Council adopts a theme. Three years ago,
the city council adopted “Social Fabric” for its budget process, to focus the city government on
social equity and environmental justice. The theme for the 2002-2003 fiscal year is “Bridging the
Gap,” addressing the city’s budget deficit as well as the gap in the provision of services and
resource allocation among different socio-economic groups and neighborhoods.'?’

Austin Planning and Zoning

Austin Planning Commission

The Austin Planning Commission is composed of nine members appointed by the Austin City
Council, each serving two-year staggered terms. The Commission exists to:
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...make and amend a master plan, recommend approval or disapproval of proposed
zoning changes and control land subdivision within neighborhood planning areas
and submit, annually, a list of recommended capital improvements.'**

Environmental Board

Austin’s Environmental Board was established by city ordinance to promote close cooperation
between the city, its citizens, and institutions and agencies interested in or conducting
environmental activities. The board advises the City Council, city manager, and planning and
watershed departments on all policies, projects, and programs affecting quality of life.

The City Council appoints the nine-member Board. Four members with expertise in geology,
hydrology, civil engineering, land planning, or ecology serve two-year staggered terms. The Board
reviews policy and decisions as they pertain to the environment and makes recommendations to the
Council. The Board appoints an environmental officer to investigate citizen complaints and to
report to the city manager and Council. Although the Board can make recommendations to the
Council, it does not have any implementation authority. '*’

Austin Plans

e Comprehensive Plans

Austin developed a comprehensive plan in 1982, which tended to be very general and
concentrated heavily on watershed conservation and historic preservation. *° City staff now
recognizes the need for more specific planning goals and standards. The plan did not include
zoning changes or recommendations for development.”' As a result, planning has been
decentralized over several departments, and each produces its own plan. They include the
Watershed Protection and Development Review Department’s Watershed Protection Master Plan
plus the Transportation, Planning and Sustainability Department’s Transportation Plan, Pedestrian
Plan, and Bicycle Plan. The Neighborhood Planning and Zoning Department also develops
separate neighborhood plans for each of the 54 neighborhoods in East and West Austin. These
plans are described in more detail below.

e Neighborhood Plans

To remedy existing zoning problems and to improve community outreach and communication,
Austin embarked on a program to develop neighborhood plans. The Neighborhood Planning and
Zoning Department identified 54 urban core neighborhoods, and the Department works with
residents on a zoning and development plan for each one. Plan development takes about a year,
with several plans underway at the same time. As of August 2002, the Department had finished
12 of 54 plans and was currently working on eight more. Each neighborhood plan represents
about 10,000 citizens. Of these, between 30 and 100 citizens are actively engaged in the planning
process. Transportation and design guidelines, future land use maps for planned growth, and
appropriate zoning are developed concurrently with neighborhood plans.'*
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Additionally, local neighborhoods can organize and form neighborhood associations, which can
then register with the city. Registered associations within a specified radius of a property to be
rezoned must be notified by the city of the proposed change. Austin boasts over 300 such
organizations, and the number is expanding as PODER works to organize neighborhood
associations where none existed previously.

e Smart Growth

Austin’s Smart Growth Initiative encourages downtown development and discourages recruitment
of more polluting industry. '** Tts goals are to:

¢ Determine how and where to grow by identifying a desired development zone and
drinking water protection zone;

e Improve quality of life by preserving and enhancing neighborhoods, protecting
environmental quality, improving accessibility and mobility, and strengthening our
economy; and

e Enhance the city’s tax base through strategic investments, efficient use of public funds,
and regional partnerships.

The Smart Growth Matrix is a tool to assist the City Council in analyzing development proposals
within a particular development zone. The matrix measures how well a development project
meets Austin's smart growth goals regarding:

Location of development;

Proximity to mass transit;

Urban design characteristics

Compliance with nearby neighborhood plans;
Increases in tax base; and

Other policy priorities.'**

Austin also uses several incentives—such as road construction and improvement and extension of
utilities—to attract business, as do many other cities. However, unlike most cities, Austin is
adamant about not offering tax abatements.'*

Zoning Changes in Austin

Austin originally developed zoning regulations in 1936, revised them in 1953, and removed
gender-specific references in 1985. In 1986, Austin amended its zoning laws to eliminate
cumulative zoning. All of the municipal laws pertaining to comprehensive planning and the land
development process, including zoning regulations, were rearranged and re-numbered to create
the Land Development Code of the City of Austin of 1994. The Land Development Code
purports to achieve “reverence to the dignity and enrichment of all people . . .Jand] to assure
economic, environmental, and cultural prosperity throughout our community.”'*®
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e Impetus for Zoning Reforms

In 1995, Austin officials received the Citizen’s Planning Committee Report.>’ The report
explained how status quo planning would affect the long-term growth of Austin. The Committee
rejected existing planning efforts, and offered 12 recommendations, along with multiple
implementation actions, as essential parts of a comprehensive strategy “to introduce a different
way of looking at the city, its form, and the forces that shape it.” In April 1996, the Committee
issued a second report, From Chaos to Common Ground: A Blueprint for Austin. The report
reiterated the previous 12 recommendations and proposed “dozens of detailed actions for re-
engineering the city’s development and planning process to inject more predictability,
accountability, and local responsibility for future projects.”'**

In 1996, the City Council directed planners to conduct a study of land use patterns in East Austin,
“noting the present zoning of all land parcels within the area and the location, size, and ownership
of the property zoned.”"** The study revealed that:

Over-zoning affects a majority of the East Austin community, but each area has
been affected in different ways...."*" Significant portions of the study area can be
characterized as industrial and residential decline. Little new construction has
occurred for any major land use category over the last five years. Earlier efforts
attempted to eliminate perceived conflicts in land use by promoting industrial
activity along the Southern Pacific Railroad at the expense of adjacent
neighborhoods.'*!

Many changes in the industrial zoning of East Austin have resulted from that study. Instead of
changing all of the zoning at one time, however, the city has tried to rezone and implement land
use plans on a neighborhood-by-neighborhood basis. Current industrial uses are grandfathered in
with limits on expansion, and zoning is changed with plan approval. When new plans are made,
zoning is adopted at the same time, because the plan is not enforceable without a corresponding
zoning ordinance.'**

e Fast Austin Overlay District

In 1997, the city created the East Austin Overlay District. In the overlay district, a new use that is
more intense than commercial use requires a special use permit and extensive notification of local
residents. When current industrial owners leave, the zoning is changed to a less intense use
through a City Council ordinance. Additionally, the City Council placed a temporary moratorium
on permitting in the overlay area. As each neighborhood plan is approved by the City Council,
that neighborhood is removed from the overlay area because the requisite zoning changes have
been made. PODER argues that certain aspects of the overlay requirements should stay in place,
even after the neighborhood plan is finished—such the requirement that city planners must notify
residents of any proposed new use--to keep the community informed about local development.'*?
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Sustainable Communities Initiative

Austin's Sustainable Communities Initiative was created in 1996 to achieve economic prosperity,
social justice, and ecological health. Programs and policies are designed to make the city more
sustainable and livable over the long term. Activities have included conducting sustainability
workshops for city staff, sponsoring community workshops and seminars, initiating a pilot
sustainability assessment of city departments, and participating in green economic development
efforts.'*

Smart Housing

Austin’s Neighborhood Housing and Community Development Office and the Austin Housing
Finance Corporation oversees the “Safe, Mixed-income, Accessible, Reasonably-priced, Transit-
oriented” (SMART) housing program to develop better housing for Austin’s low and moderate
income population. The program assists developers who include subsidized housing in their
developments by offering fee waivers, expedited permitting, and zoning changes where needed.
According to city staff, developers have been willing to comply with SMART housing standards
to take advantage of these incentives. When the program began, the city had hoped to add 600
new affordable housing units per year; but the program has been so successful that, in the first
year, 6,000 new units were in the review or inspection process.'*

Recently, the City Council allocated an additional $3 million for acquiring property to be set aside
for future SMART housing construction.'*®  This allows the city to acquire land before
developers are ready to begin building housing, whereas housing construction must begin
immediately with any land purchased using U.S. Housing and Urban Development funds. The
city is also aggressively working to develop affordable housing with several nonprofit
organizations. Some of these partners include the Community Development Corporation, Habitat
for Humanity, American Youth Works, Community Partners, Volunteers for America, and
Foundations Communities. Since April 2000, the Austin Neighborhood Housing and Community
Development Office has offered a $1 million annual Housing Trust Fund to provide gap financing
for developers who construct new multi-family housing that serves families at or below 50 percent
of the median family income. The Department also completes impact statements assessing any
new regulation’s impact on affordable housing so they can stop any provision that will have a
negative impact.'*’

ENVIRONMENTAL PERMITTING

Local Permitting Agencies

The city of Austin does not have authority to issue pollution control permits; that authority rests
with the Texas Commission on Environmental Quality. However, Austin does have authority over

local land use decisions and building permits.

Approval of building permits in Austin requires, among other things, compliance with zoning and
neighborhood plans as well as compliance with utility and site plans. The application must:
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¢ Demonstrate compliance with zoning requirements;
e Contain a utility plan review to assure appropriate access to utilities, etc.; and

e Contain a site plan for any building or improvement greater than 999 square feet,
including impervious surfaces, which is checked against neighborhood plans for
compliance.

State Permitting Agencies

The Texas Commission on Environmental Quality (TCEQ) administers pollution control
programs and issues pollution control permits in the State of Texas.'*® TCEQ officials do not
believe the agency has the legal authority to consider environmental justice when reviewing
permit applications.'” Additionally, TCEQ is not involved in environmental justice issues related
to planning and zoning at the local level. Within TCEQ, the Environmental Equity Program and
the Office of the Public Interest Counsel offer the best opportunities to vet claims of
environmental inequity.

Environmental Equity Program

In 1993, TCEQ’s Office of Public Assistance established the Environmental Equity Program for
the purpose of helping to avoid the development of hostilities between industry and/or facilities
and people in “low-income and minority communities [who] often believe that they are burdened
with a disproportionate share of environmental risks.”'”® The program concentrates on fostering
communication and effective dialogue between industry, a specific facility, TCEQ, and the
affected community.

Office of the Public Interest Counsel

The Office of the Public Interest Counsel is an independent program within the TCEQ; the
Counsel does not report directly to TCEQ’s Executive Director. The Texas Legislature created
this Office to “...ensure that the Commission promotes the public’s interests and is responsive to
citizens’ concerns regarding environmental quality and consumer protection.”"”!

The Public Interest Counsel has a full-time, permanent staff that is hired by TCEQ. The Office
assists citizens by providing technical and legal explanations covering the TCEQ’s procedures,
state law, and public participation procedures. The Counsel cannot provide legal representation to
individuals but is party to, and may comment on, all TCEQ proceedings, including rulemaking
and permitting. Given the breadth of its responsibilities, the Counsel sets priorities for its
caseload, giving particular priority to protection of public participation procedures.'>*
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ANALYSIS AND RECOMMENDATIONS
Leadership and Accountability

Action by the city of Austin is still driven by community pressure. The presence of organized
community pressure, exemplified by PODER, has been a key factor in getting some
environmental justice problems in Austin resolved, such as the tank farm, the power plant, and the
recycling center.

The city has shown leadership on environmental justice with regard to some of its planning
processes. Over the last ten years, Austin has actively investigated and reviewed its planning
goals and initiatives.'”> The city has pressed ahead to prepare neighborhood plans with active
community involvement and is investigating gentrification in East Austin. Most importantly, the
city agrees there are valid environmental justice concerns that need to be addressed. However,
there appears to be no mechanisms for holding city planning or zoning officials accountable for
progress.

Permitting and Zoning

Austin’s permitting process and development fees can be simplified and reduced by participating
in a city-sponsored program that supports environmental justice, such as the SMART housing
program.

However, the success of many of the city’s planning programs will be constrained by Austin’s
ability to enforce existing regulations. Due to the cumbersome and expensive nature of permit
applications, citizens often choose not to apply for the proper permits.'**

Lastly, officials in TCEQ and Austin apparently do not communicate effectively regarding their
separate duties (siting, pollution permitting) where they overlap, namely with regard to the
protection of public health and welfare.

Setting Priorities and Reducing Risk

Austin does not appear to have a priority list for reducing risks to public health or the
environment. The city has set a strong priority for protecting the drinking water supply, but this
commitment does not seem to extend to issues beyond drinking water. Overall, risk reductions
have occurred throughout East Austin, as evidenced by the relocation of the airport and recycling
station and closing of the tank farm. However, the city took these actions in response to
community pressure; they were not initiated on the basis of an overall plan to reduce risks, starting
with the most serious risks first. Finally, the city’s lack of an active relationship with the Texas
Commission on Environmental Quality means there may be lost opportunities for cooperating to
control future pollution sources.
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Public Participation

The citizenry of Austin is very active and drives change in the city’s operations. The East Austin
Overlay District requires more extensive neighborhood notice of proposed zoning changes than
are required in other areas of the city. Additionally, registering neighborhood associations
empowers local neighborhoods in the planning and zoning process.

The city offered a program, the Neighborhood Academy, “to provide education to citizens and
neighborhood groups that they can be more knowledgeable of city services and other factors
affecting the quality of life in their neighborhoods.”'>> A sample of the free courses included
“Zoning 101,” “How to Get Complaints Resolved;” “Effectively Representing Your
Neighborhood before [City] Council and [Texas] Commission [on Environmental Quality].”
Unfortunately, this innovative program has recently been cancelled due to budget constraints."°

Austin also has an extensive website where meetings are announced; meeting agendas and
minutes are posted; and city publications, city ordinances, and other information is readily
available. This is a great source for citizens who have Internet access. Nevertheless, regular City
Council meetings last an entire day. Although the long sessions may allow more time for
discussion of issues, it can be difficult for working people to attend the meetings.

RECOMMENDATIONS

e Austin has made commendable progress in addressing some environmental justice issues.
However, the city needs a clearly articulated policy, program, and priorities for addressing
environmental justice problems to ensure that, in the future, no group of citizens has to
bear a disproportionate share of environmental burdens and that all citizens will have
opportunities to be meaningfully involved in decisions that affect their environment and
health.

e TCEQ should look broadly at its existing legal authorities for addressing environmental
justice concerns, including those related to environmental permitting. TCEQ’s
environmental justice program should include commitments to reduce risk, improve
communication, and provide greater public access to information. TCEQ should consider
working with other state environmental agencies that have developed environmental
justice programs and tools so it can benefit from their successful experiences.

e TCEQ should also provide guidance and other assistance to local Texas governments to

help them understand and address the potential public health and environmental
implications of their land use decisions.
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CHAPTER SEVEN

CHESTER, PENNSYLVANIA

FINDINGS

Finding 1: Chester is attempting to prevent future environmental justice situations through more
effective land use planning. The city has enacted new zoning ordinances and land use
performance standards designed to ensure that new development does not exacerbate existing
environmental problems; has adopted a comprehensive land use plan with a positive vision of
future economic development; and is courting new, less polluting, economic development
consistent with the plan.

Finding 2: Chester has not yet tackled the environmental justice issues associated with existing
land uses, including inhabited but depressed housing stock located in close proximity to older
industrial facilities that have toxic emissions.

Finding 3: In response to community pressure, Chester has adopted city ordinances limiting
development of new heavy industrial facilities and performance standards designed to minimize
environmental impacts; but the city’s attempt to control where certain types of facilities are sited
is severely limited by lack of enforcement.

Finding 4: Chester’s plan for economic development, including desired land uses, does not
articulate goals for reducing pollution, achieving environmental justice, or reducing risks, except
for lead exposures.

Finding 5: The 2000 amendments to Pennsylvania’s Municipalities Planning Code direct state
agencies to consider local land use plans or ordinances when reviewing applications for permits
or funding and are potentially important mechanisms for addressing environmental justice issues.

Finding 6: Chester lacks a formal process for addressing or tracking citizen concerns about
environmental or public health hazards, and has no staff specifically assigned to oversee the
environmental health of the community or pollution control efforts. Lack of staffing in these
areas limits Chester’s ability to respond to residents’ complaints about environmental justice
problems.
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INTRODUCTION

The city of Chester occupies 4.7 square miles of Delaware County in southeastern Pennsylvania.
Once a booming industrial center, Chester has experienced strong shifts in its economy and its
population over the past 40 years.

In the late 1980s and early 1990s, several waste treatment facilities were located in the city; and
Chester’s economy continued to falter. Over a period of ten years, the Pennsylvania Department
of Environmental Protection (PADEP) approved permits for five facilities in a single census tract
of Chester where the population was 73.9 percent African American and 22.8 percent white.'
During that period, African-American residents of Chester began organizing to fight the
increasing number of waste facilities being permitted in their neighborhood. They filed a racial
discrimination case under Title VI of the Civil Rights Act of 1964, bringing national attention to
environmental problems in Chester.

Today, Chester is a city on the rebound, with a new strategic development plan, Vision 2000, and
over $500 million in new investments. The city is moving forward to revive its economy and to
make Chester a desirable place to live and work. When considering possible new development,
city planners are aware that once a facility or land use is located in a community, it is hard to
remove it. Therefore, the intent of Chester’s plan is to prevent environmental justice problems in
the future; and the city is trying not to exacerbate existing problems. Yet, it is unclear how
Chester will be held accountable for this goal. Further, in Chester neighborhoods still close to
heavy industrial uses, citizens wonder when and how they might obtain relief from pollution,
noise, traffic, and odor problems.

BACKGROUND

About Chester

. X Pennsylvania
Chester is located on the Delaware River, across from New
Jersey and near the Delaware border. It sits eight miles from
Wilmington, 16 miles from Philadelphia, and within 120
miles of both New York City and Washington D.C.?> Chester
is accessible to multiple major transportation arteries,
including 1-95, 1-476, and linkages to the New Jersey and Chester
Pennsylvania Turnpikes.” The city also has three active rail /
lines—CSX/Conrail for freight and Amtrak and SEPTA for Maryland

passengers’—and has access to international airports and R/>
#

shipping.” In short, Chester is ideally located to be a major
East Coast transportation hub.
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History

Chester first developed as a major industrial center, producing ships, engines, tools, textiles,
paper, steel, and petroleum products among others.’ Chester’s industrial/manufacturing
economy is historical; the city hosted five shipyards as early as 1886. This industrial tradition
and Chester’s growth continued through the twentieth century, as the city experienced a strong
in-migration to support the production needs of World War I and World War II. Manufacturing
became s7o vital to Chester that it is reflected in its city motto: “What Chester Makes Makes
Chester.”

The city’s population peaked in the 1950s at 66,039 people.® With changes in production
technology and strong international competition, many of Chester’s major industrial facilities
were too old to compete, so they closed or the companies moved elsewhere. Since then, the out-
migration of industry, jobs, and residents has been constant, as major employers—Ilike Ford
Motor Company and Pennsylvania Shipbuilding—permanently closed their plants. The local
economy collapsed when 32 percent of the jobs in Chester disappeared between 1950 and 1980. °
The loss of industry and jobs resulted in a population decline from 66,000 to 42,000 people
between 1950 and 1990."°

Moreover, the ethnic composition of Chester’s population has changed substantially since the
1950s. From 1960 to 1990, the city lost 69 percent of its white population, while people-of-color
residents increased by 26 percent, resulting in a net population loss."' The extensive population
flight depressed retail trade, so downtown stores and shops closed,'? compounding the already
poor job market in the city.”> Additionally, this “demographic shift is indicative of massive

xglctlib?;s%ihntgm g;a ficezl()f ;:g?el Figure 7-1 Chester, Pennsylvania—Demographics
speculators—a practice banned Size: 4.77 square miles
in 1968, days after the Location: ~ Delaware County, PA
assassination of Martin Luther Total P Opu{afiﬂl;: 36,854
King, Jr.”" There were few job Rac/ifilil;gnE/tth:ll::i;gmj 75.7 percent
opportunities and fewer people White: 18.9 g ercent
to support the city’s already Hispanic: 5.4 percent
weakened economy. “some other race”: 3.0 percent
Unemployment Rate: 9.9 percent
The economic and social health Median Household Income: $25,703
f Ch h ffered h Individuals Below the Poverty Level: 27.2 percent
? e eSte(li ail su ge ((i)VGr the High School Graduate or Higher: 68.7 percent
ast tour decades. ased on the
2000 CGHSUS, the current *Total does not add up to 100 percent because some individuals specified more than
population is 36,854 residents. || °"¢™
They are 75.7 percent African- Source: U.S. Census Bureau, Census 2000

American, 18.9 percent white,

and 5.4 percent Hispanic. The median family income is $25,703, and the city has a 9.9 percent
unemployment rate."”

The largest private sectors in Chester, by U.S. Census class, include: education, health and social
services (33 percent);' manufacturing (12 percent), retail trade (10 percent); and arts,

120



entertainment, recreation, accommodation and food services (10 percent).!” Of Chester residents
over the age of 25, 31 percent did not complete high school; and 69 percent have a high school
diploma or equivalent. While about 29 percent of adults over 25 have attended at least some
college, only 12 percent have earned associate, bachelors, or advanced degrees.'®

ENVIRONMENTAL JUSTICE CONCERNS

Siting of Waste Treatment Facilities

On the heels of the massive out-
migration of residents and industries,
Chester became the location for
waste disposal facilities. Between
1986 and 1997, the city of Chester
approved four of these facilities; and
the Pennsylvania Department of
Environmental Protection permitted
all five of the commercial waste
handling facilities in a single census
tract inside the city limits (see
Figure 6-2). The facilities included a

waste transfer station, a waste
incinerator, a concrete and
construction waste recycling

business, and an infectious wastes
autoclave.”

The impact on Chester
neighborhoods was significant. The
waste treatment facilities were
located as close as 100 feet from
more than 200 residential
properties,” and the majority of the
wastes were trucked into Chester
from elsewhere.’’  Residents com-
plained that the transportation of

Figure 6- 2.
Chester Waste Treatment Facilities

From 1987 to 1996, the Pennsylvania Department of
Environmental Protection granted seven waste-facility permits.
Five permits were issued in Chester allowing for over two million
tons per year of wastes to be processed, while only two waste
permits were issued in Delaware County, allowing for a total of
1,400 tons per year. *

1987 LCA Leasing transfer station — permitted by
PADEDP, sited by Chester

1988 Westinghouse incinerator — permitted by
PADEP, sited by Chester

1989 Abbonizio Recycling — permitted by PADEP,
sited by Chester

1993 Thermal Pure Systems infectious wastes
autoclave — permitted by PADEP, sited by
Chester

1995 Soil Remediation Systems — permitted by PADEP

(permit expired in 1996)
Cherokee Inc. — neither permitted nor sited
* Jerome Balter, “The EPA Needs a Workable Environmental

Justice Protocol.” Tulane Environmental Law Journal, (Vol. 12,
357, Spring 1999).

waste for the incinerators and sewage treatment plants subjected Chester’s neighborhoods to

litter, rats, odors, and prostitutes—who serviced the truck drivers.

22

Chester Residents Concerned for Quality Living

In 1993, residents of Chester organized Chester Residents Concerned for Quality Living
(CRCQL, pronounced “circle”) to stop waste facilities from being sited and approved in Chester.
Working with the Public Interest Law Center of Philadelphia and others, CRCQL has brought
lawsuits against several facilities. As a result of the lawsuits, some facilities have closed, some
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decided not to locate in the area, and some had their permits denied. CRCQL and its allies
successfully promoted a city ordinance that does not allow a new industrial facility to produce a
net increase in pollution. They also successfully pressured EPA and PADEP to conduct a health
risk assessment. Several key actions are summarized below.

Thermal Pure Case. In 1993, CRCQL and the Public Interest Law Center of Philadelphia
took the medical autoclave company, Thermal Pure Systems, to court. They claimed the
facility was in violation of the state law that requires the route for transporting waste between
the waste generator and the disinfecting facility to be as short as possible and to present the
least amount of risk.”> The local court found in favor of Chester residents, but the
Pennsylvania Supreme Court overturned that decision on appeal, allowing the facility to
continue operating.** Following a series of organizational and physical problems at the
facility,” Thermal Pure closed in 1996.%°

No Net Increase in Pollution Ordinance. In 1994, CRCQL and the Public Interest Law
Center of Philadelphia drafted a proposed ordinance requiring any new industrial facility that
intends to operate in one of Chester’s M-3 Industrial Districts to cause no net increase in
pollution. The City Council approved the ordinance, and the municipal planning and zoning
code was amended on June 23, 1994. It reads as follows:

Authorization as special exception shall require approval by the Zoning
Hearing Board in strict compliance with Section 1327.035(a)(2) and after
applicant presents convincing evidence to the Board that the construction or
operation of a special exception facility covered by this subsection will not
produce a net increase in environmental pollution as compared to
environmental pollution at the time construction of the facility commences
[emphasis added].”’

Health Risk Assessment. In the same year, CRCQL pressured EPA’s Region III and
PADEP? to initiate a 180-day risk study in Chester City and the nearby borough of Marcus
Hook. The June 1995 report found that “both cancer and non-cancer risks from the pollution
sources at locations in the city of Chester exceed levels which EPA believes are
acceptable.”® Results of this study are described below in more detail in the section on
Health Concerns.

Soil Remediation Services Case. In 1996, CRCQL and the Public Interest Law Center of
Philadelphia sued PADEP opposing a permit for Soil Remediation Services (SRS) to operate
a soil combustion facility in Chester.”® The permit was issued on June 28, 1995, only one
month after EPA’s risk study found that both cancer and non-cancer risks for Chester
residents exceeded acceptable levels.”'

The SRS suit alleged violations of Title VI of the Civil Rights Act of 1964. One of the main
allegations was that “the total permit waste tonnage capacity of facilities in census tracts
where African-Americans comprise more than 50 percent of the population is 2.3 times the
total permit tonnage capacity of waste facilities in census tracts where white persons
comprise more than 50 percent of the population.” The suit also alleged that PADEP did not
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consider the effects of this disparity when issuing the permit to SRS.** The district court
found in favor of the defendants.*® On appeal, the 3™ Circuit Court of Appeals ruled in favor
of the Chester residents.** PADEP petitioned for a writ certiorari, and the U.S. Supreme
Court agreed to hear the case. At this point, SRS decided to abandon the project and
withdrew its permit application. In response, the Supreme Court dismissed the case as moot
and vacated the 3™ Circuit’s decision. *

e Delaware County Wastewater Treatment Plant and Sludge Incinerator. In 1997, Chester
residents alleged that the Delaware County Regional Water Quality Control Authority’s
wastewater treatment and sludge incineration plant was not meeting state air quality
regulations and violated the state implementation plan. The case was settled by consent
decree, resulting in construction and operational changes at the plant, a $120,000 penalty,
and an additional $200,000 supplemental amount earmarked for funding a program to
prevent lead poisoning.*

e Kimberly Clark. In 1999, after completing a three-day test burn, Kimberly Clark applied to
PADEP for a six-month permit to test the combustion of used tires as fuel at its plant in
Chester.””  Community residents opposed the test because they worried about increased
pollution. This concern stemmed, in part, from the knowledge that “from 1991 to 1996, total
production-related waste increased at the [Kimberly Clark] facility by 297 percent. The
paper plant was the second largest emitter of environmental releases in 1996 and the third
largest in 1995.** 1In 2002, the permit for a six-month test was finally denied, in part
because of Kimberly Clark’s refusal to install, as PADEP had insisted, a pollution control
device that would limit any possible increase in toxic emissions.*’

After these important successes, CRCQL dissolved, in part because its leaders were exhausted
and its resources depleted.*” Currently, local government officials point to a few small groups
that are concerned about community issues; but they are not activist organizations.”'

Health Concerns

Environmental Risk Study

The health concerns of the Chester community have changed little since the environmental
justice fights of the 1990s. In June 1995, EPA Region III’s risk study documented what many in
the community had alleged; their health was at risk due to so much exposure to environmental
hazards.

EPA’s 1995 Environmental Risk Study contained five major conclusions that linked increased
health risks with environmental exposures in Chester:

e Blood lead levels in the children of Chester are unacceptably high, with over 60 percent

of the children’s blood samples above the Centers for Disease Control and Prevention’s
recommended maximum level of ten micrograms per deciliter.

123



e Both cancer and non-cancer risks (e.g., kidney disease, liver disease, and respiratory
problems) from pollution sources in Chester exceed levels that EPA believes are
acceptable.

e Air emissions from facilities in and around Chester constitute a large component of the
cancer and non-cancer risk to the city’s citizens.

e The health risks from eating contaminated fish from streams in Chester and from the
Delaware River are unacceptably high.

e Drinking water quality throughout Chester is typical of supplies in other cities throughout
the country.*

Since completion of EPA’s study, no further risk assessments have been conducted in Chester.
The city’s Health Department is currently undertaking a health profile of the city, fashioned after
the National Health and Nutrition Examination Survey (NHANES).* The study will be done
entirely through interviews and without assessments or screenings.** The Health Department
expected to begin the survey in November of 2002,* but the survey is not designed to determine
the health impacts of industrial pollution on Chester residents.*

Implementation of Risk Study Recommendations

EPA’s 1995 risk study included a series of recommended actions, directed at PADEP, for
reducing health risks in Chester. Implementation of these recommendations has produced mixed
results:

e Recommendation: “Sources of air emissions which impact the areas of the city with
unacceptably high risk should be targeted for compliance inspections and any necessary
enforcement action.”’

Response: All major air pollution sources in Chester have Continuous Emissions Monitors,
which measure and record real-time pollution emissions from facilities. PADEP receives the
data quarterly and reviews it for permit violations. Facilities are assessed fines almost
automatically when violations are found. Currently, PADEP reports that facilities within
Chester are nearly in 100 percent compliance with their permit limits.**

PADEP, with support from EPA, has been conducting an air monitoring project in Chester.
The project placed four air monitors in and around Chester to measure ambient air quality
and to determine relative exposure risks among local area populations—in Chester, Marcus
Hook, and Swarthmore. Over the last six years, the study has shown that air quality is
improving, and that relative exposure risks among the local area populations studied are
roughly equivalent.*” The study is also finding that the majority of air pollution exposures
are from mobile sources, not from stationary facilities.”
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e Recommendation: “A voluntary emission reduction program should be instituted to
obtain additional emissions reductions from facilities which provide the most
emissions in the areas of highest risk.”!

Response: A voluntary emissions reduction program has not been instituted.>

e Recommendation: “The lead paint education and abatement program in the city of Chester
should be aggressively enhanced.">

Response: In 1997, PADEP, EPA, CRCQL, and the DELCORA water treatment and sludge
incineration plant reached a settlement agreement over alleged violations at the DELCORA
facility. As part of the settlement, DELCORA provided $200,000 for a lead poisoning
prevention program. The parties agreed to appoint a trustee who oversees the allocation of
the funds. The program successfully cleaned up some properties, targeting new mothers and
babies who live in rental housing with known lead paint. Some properties were thoroughly
cleaned and the lead dust removed but, overall, the program did not prove to be very
successful.>*

Health Study of Minorities in Pennsylvania

In 2002, the Pennsylvania Department of Health completed its Special Report on The Health
Status of Minorities in Pennsylvania. It analyzed at the health status of “racial, cultural, and
linguistic minorities” in the state, based on the principles and objectives from the U.S.
Department of Health and Human Services’ Healthy People 2010 initiative.”

The Environmental Health section of the report details how minority communities in
Pennsylvania are disproportionately exposed to environmental hazards. The report specifically
highlights Chester:

The City of Chester...has: the fourth largest garbage-burning incinerator in the
nation, burning wastes from New York, New Jersey, Maryland, and Delaware as
well as from all over Pennsylvania...and a sewage treatment facility for 90
percent of Delaware County sewage waste and highly toxic industrial sludge from
local industries. Sixty-five percent of the city residents are African-American and
the pove;gty rate is 25 percent, more than three times the overall rate in Delaware
County.

Looking at Pennsylvania as a whole, the report found minority communities carry more
environmental burdens:

e “Communities of minority population are at higher risk to be exposed to
environmental hazards.”’

e “A higher percentage of minority populations are exposed to poor indoor air
co 9958
quality.
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e “Death rates from asthma are higher in the minority population; higher
percentages of the minority population experience asthma.”””

e “A higher percentage of minority children are at risk of having a high blood lead
level; the cultural background of recent immigrants could play a role in lead

60
exposure.”

Other Issues in Chester

Housing

Housing is a crucial issue facing Chester. Many of the city’s social service dollars are being
directed toward developing new and better housing options. The city is endeavoring to demolish
and replace much of its old, poor-quality housing stock and is even assembling lots for
developers to build new homes. To keep these new housing options affordable and to move
moderate and low-income residents from rental properties to home ownership, the city offers
residents five-year deferred loans for down payments and closing costs. If residents stay in their
homes for five years, the loans dissolve. Potential homeowners in this program must attend
homebuyer classes sponsored by a local financial institution. ¢’

To improve existing housing stock, the city has established an early warning system. This hotline

enables residents to call and request the city to investigate serious deterioration or dangerous

conditions or to assist residents (e.g., elderly or disabled citizens) who are unable to make major
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repairs.

However, Chester is not relocating residents or buying out any distressed housing.”
Consequently, the city has not moved people out of the housing that was the focus of

environmental justice concerns, and many people still live very close to industrial facilities.

Economic Development

The city’s economic development staff consider Chester’s greatest asset to be its ideal location at
the center of major transportation routes, with proximity to three states and access to air, land,
and water transportation. The city is also capitalizing on the growing national appreciation for
waterfront property by converting its industrial waterfront to a mix of commercial and
recreational uses.** Chester has applied and has received support from several state and federal
agencies for its community and economic development programs.®® The volume of funding they
have received indicates that the city has an articulate and well-organized plan, because many
state and federal grant programs require applicants to demonstrate how work to be undertaken
with grant funding fits into larger, comprehensive programs.

To attract development, Chester uses selective tax abatements of up to 100 percent for 12 years
on land designated for high impact development, but Chester has not applied for federal
brownfield funds to clean up exiting contaminated properties for their redevelopment and reuse.
However, some private investors are working with the state voluntary cleanup program—the
Pennsylvania Land Recycling Program—that promotes private cleanups of contaminated
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property.®® The city also has not used its authority under state law to impose development fees
for transportation improvements.®’

Chester’s efforts to resuscitate its economy appear to be working. Public and private
investments in Chester from 1996 to 2002 have exceeded $500 million, and several developers
are now working with the city on preliminary proposals for new projects. The biggest project
involves a former power plant, which a private developer is converting to office and commercial
space. The power plant and related redevelopment (infrastructure) alone represent a $50 million
investment in Chester’s future.”® The city’s efforts to convert industrial properties into
commercial and other less intense uses should result in reduced pollution exposures for Chester
residents.

Although the city encourages new businesses to hire staff locally, it does not require local hiring;
and Chester residents may not have the appropriate work skills and knowledge to fill all of the
incoming jobs. The city does not conduct job training, but provides funding for and works with
local nonprofit organizations that do, such as the Chester Microenterprise Partnership.®’
PLANNING, ZONING, AND GOVERNANCE IN CHESTER

The following sections describe the relationships among municipal, county, and state planning
and zoning requirements in Pennsylvania, and how these requirements relate to the
environmental permitting authorities exercised by PADEP.

Pennsylvania Planning and Zoning

Planning in Pennsylvania

Pennsylvania does not have a state land use plan, although Executive Order 1999-1 sets forth
requirements for state agencies to:

e Conduct soundly planned growth;

e Promote development in previously developed or locally designated growth areas;

¢ Understand how land use planning impacts environmental, economic, and social factors;
e Participate in regional cooperation;

e Preserve farmland and open space;

e Preserve property rights and the economic and social vitality of Pennsylvania’s
communities; and

e Maintain and improve infrastructure consistent with sound land use.”
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Executive Order 1999-1 also makes the Governor’s Center for Local Government Services in the
Pennsylvania Department of Community and Economic Development responsible for land use
planning assistance. These land use planning programs promote the state’s Growing Smarter
Initiative and provide resources for communities. There are three primary programs to help
communities with planning:”'

e Land Use Planning and Technical Assistance Program; >

e Shared Municipal Services Program, for joint projects between and among
municipalities;” and

e Community Development Block Grants.”

Municipalities are eligible for state funding from the Governor’s Center for Local Government
Services. However, the state makes a specific effort to work with the 67 counties, and
encourages multi-municipality collaboration. If a municipality comes to the state for assistance,
state officials generally ask and encourage the entity to work with its county.

Delaware County has taken advantage of state programs for funding the county’s comprehensive
plan. So has Chester, which recently received two Growing Greener grants.”” One state official
suggested that Chester might benefit from seeking funding for developing programs with other
nearby municipalities, especially municipalities facing too much population growth, to cooperate
on directing some of that growth into Chester.”®

Pennsylvania laws delegate state planning authority to local governments through the
Municipalities Planning Code (MPC).”” Adopted in 1968, the MPC has been amended several
times, with significant changes in 2000. The MPC requires Pennsylvania’s counties to develop
comprehensive plans, " but local plans are optional.” If a municipality does develop a plan, it
must be consistent with both the MPC and the county plan.* State approval is not required for
any plans, but the law provides an opportunity for review and comment among municipalities
and counties in order to achieve general consistency among overlapping plans.*’

Current MPC provisions require all county or local comprehensive plans to contain (although
they are not limited to) the following elements:

e Objectives for future development;
e [and use;

e Housing needs;

e Transportation;

e Community facilities and utilities;

e Protection of natural and historic resources;
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e Water supply;
e Consistency with county and contiguous municipality plans;
e Short and long range implementation strategies; and

e A statement of relationships among various plan components, such as environmental,
economic development and social consequences on the municipality. **

Plans may also include an energy conservation element™ and may identify areas for new growth
and development.** See Appendix H for more details on Pennsylvania’s state planning
requirements.

Implementation of the MPC is left primarily to local governments. The state does not review
county or local comprehensive plans, nor does it monitor compliance with the MPC. The
Governor’s Center for Local Services does, however, provide incentives in the form of grants,
technical assistance, and education and training to encourage local governments to undertake
comprehensive planning.*> The Department of Community and Economic Development also
provides grants and financial assistance for municipalities to support community development,
community services, housing assistance, infrastructure, municipal services, and neighborhood
improvements.*®

The MPC requires that the Governor’s Center for Local Government Services prepare an
informational Land Use and Growth Management Report every five years."” The first report is
due in 2005. It must “contain information, data and conclusions regarding growth and
development patterns in this commonwealth [Pennsylvania] and...will offer recommendations to
commonwealth agencies for coordination of executive action, regulation and programs.”*®

The Chester Economic Development Authority (CEAC) has taken advantage of many public
investment programs, including programs from both federal® and state’ agencies for
improvements in transportation, housing, economic development, and infrastructure.”’ Chester
Vision 2000 further outlines many of the federal, state, and city programs that Chester may
potentially tap for funding.”

In June 2000, then-Governor Tom Ridge signed Pennsylvania’s Growing Smarter Initiative into
law. * This initiative, developed through a series of land use forums held across the state and
backed by a $3.6 million budget from the Governor’s Office, was intended to support and
empower local government planning while respecting private property rights, as well as to
update the MPC. **

The Growing Smarter amendments to the MPC are potentially important tools for Chester and
other Pennsylvania localities to use in addressing environmental justice concerns. Acts 67 and
69 direct that “Commonwealth agencies shall consider and may rely upon comprehensive plans
and zoning ordinances when reviewing applications for the funding or permitting of
infrastructure or facilities.”” The actions taken by PADEP to comply with these amendments
have environmental justice implications, as discussed below.
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State Zoning

Pennsylvania law authorizes municipalities to adopt zoning ordinances that implement
comprehensive plans;’® protect public health, safety, and the environment;”’ address
socioeconomic concerns; and provide for affordable housing and transportation for low to
moderate income persons.”® Zoning ordinances must reflect the community’s policy goals and
consider the character of the municipality, the needs of citizens, and the special nature of
particular parts of the community.”

The state does not review local zoning laws or monitor compliance with the state code, except
through the five-year Land Use and Growth Management Report. But, as with planning, state
statutes contemplate some coordination of planning and zoning among local entities. For
example, a county must hold a mediation session with municipalities that believe the county’s
ordinances will have negative local impacts.

State law does not specifically require public participation in the development of local plans or
zoning ordinances, other than traditional due process public notice and hearing requirements
prior to their adoption. However, state law limits the ability of municipalities to collect
development fees on new development. A municipality may enact development fees, but solely
for transportation purposes associated with new development [emphasis added].'”

Delaware County’s Planning and Zoning

County Planning

Pennsylvania counties are granted planning functions in the absence of municipal authority.
Counties can adopt zoning or subdivision regulations for the entire county if there are no
municipal ordinances, or for as much of the land within the county that is unregulated.'"”’ Each
county has an appointed planning commission,'®* and municipalities wishing to engage in certain
planning activities are required to submit their proposed actions to the county planning
commission for review.'”

Although the MPC requires counties to develop a comprehensive plan,'®* municipalities are not
required to develop and adopt their own plans.'” However, if a municipality develops its own
comprehensive plan, it must do so in accordance with the MPC, and its plan must be generally
consistent with the county comprehensive plan.'” Delaware County currently operates under a
land use plan and is actively developing a comprehensive plan. '’ Chester has a comprehensive
plan and is working with Delaware County to revise its plan and make it final.'*®

State law gives the governing body of a county the power to adopt and amend the county
comprehensive plan, as a whole or in parts.'” In reviewing the proposed comprehensive plan,
county officials must consider the comments of municipalities and school districts within the
county, as well as comments from contiguous school districts, municipalities, and counties. They
must also consider comments from the required public meeting and recommendations of the
county planning agency.' '’
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Municipal comprehensive plans must be generally consistent with the adopted county
comprehensive plan.'"" A municipality may amend its comprehensive plan at any time, provided
that the local plan remains generally consistent with the county plan and compatible with the
comprehensive plans of abutting municipalities.''”> However, final land use authority resides
with the municipality and, although municipal plans should be “generally consistent” with the
county plan, they are not required to be.'"

In accordance with MPC Section 10302 (a.1), counties must consider amendments to their
comprehensive plans proposed by municipalities that are considering adoption or revision of
their municipal comprehensive plans, in order to achieve general consistency between the
respective plans.''* When two or more contiguous municipalities request amendments to a
county comprehensive plan, for purposes of achieving general consistency between the
municipal plans or a multi-municipal plan and the county plan, the county must accept the
amendments unless it can establish good cause for refusal to do so.'"’

County Zoning

The power of a county to enact, amend, or repeal zoning ordinances is limited to land in
municipalities that is located wholly or partly within the county and that has no local zoning
ordinance in effect at the time the county zoning is introduced. The county’s power ends when a
municipal zoning ordinance is adopted. When a municipality adopts a zoning ordinance, the
county zoning ordinance is repealed.''® Delaware County does not have any county zoning
ordinances, but the city of Chester does. '’

Local Governance in Chester

The Chester City Council is elected at large and is composed of a Mayor and four Council
members.'"® All members serve four-year terms, during which each Council member serves as a
department head for one of the five municipal departments: Public Safety, Parks and Public
Propert;i,1 9S‘[reets and Public Improvements, Accounts and Finance, and Public Affairs (Mayor’s
Office).

Chester is classified as a Third Class City. On April 20, 1980, the residents approved Chester as
a Home Rule Charter Community. As a Pennsylvania home rule community, the city can act
anywhere except where state law limits them, whereas municipalities without home rule can only
act where authorized by state law.'”® Therefore, the Chester City Council is “given all the
legislative power to create ordinances, rules, and regulations so the city can provide for the
health, safety, and well-being of its citizens.”"'

Chester’s Planning and Zoning
Planning Commission. The Planning Commission has five members who are appointed by the

City Council and serve four-year terms.'”> Members of the Commission cannot hold any other
office in the municipality, and the Commission elects its own chairman and vice-chairman.'*
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Zoning Hearing Board. Chester’s Zoning Hearing Board has three members who are appointed
by the City Council; each member serves a five-year staggered term.'** Members of the Board
cannot hold any other office in the municipality, and the board elects its own officers from its
membership.'*

Environmental Advisory Council. Chester’s Environmental Advisory Council (CEAC) is an
advisory group authorized by PADEP. Members of the seven-member Council represent a range
of interests and skills—from technical experts to local citizens. They are selected by the City
Council and approved by PADEP. CEAC elects its own officers, and any vacant positions are
filled by PADEP. CEAC also receives and investigates citizen complaints about industries in
Chester. CEAC offers advice to the City Council, but has no authority to implement its own
recommendations.'*®

Bureau of Health. Chester’s Bureau of Health reviews and comments on pending PADEP
permits, concurrently with review by the City Council and PADEP. Although the Bureau can
comment on pending permits, it has no regulatory or enforcement abilities. The Bureau has over
30 full-time staff, including two medical doctors, who oversee four local health programs:
childhood lead prevention, injury and violence protection, sexual abstinence education, and
dog/animal control. The Bureau offers no clinical services, but has worked hard to develop
preventative health programs as well to increase citizens’ health literacy.'”” The Bureau does not
track citizens’ health complaints, but is currently working on a citywide survey to profile the
state of health of the city.

City Plan-VISION 2000

On March 14, 1994, the Chester City Council adopted its Vision 2000: Comprehensive Plan and
Economic Development Strategy. The Chester Planning Commission, the Delaware County
Planning Commission, and the public (by means of one public meeting and one public hearing)
reviewed this comprehensive plan, which reaffirmed that poor land use was a problem for
Chester:

Chester City presents a mixture of dysfunctional land uses in many areas of the
city. The major land uses including residential, commercial, industrial,
institutional, and recreation are not working together as they should...in some
areas, residential is intermingled with industry and in these cases we often find
conflict and deterioration...Other land uses that have created conflict are the
numerous auto repairs shops located in residential areas where personal service
shops, laundromats or food stores would be more appropriate.'*®

Waterfront Overlay District. Also in 1994, Chester launched its waterfront overlay district.'”
The waterfront overlay district, a “floating zone,” was created to move waterfront land use away
from heavy industry towards mixed use. City planners envision the waterfront will have mixed
uses, including offices, retail buildings, recreation, high density residential, and other uses. To
accomplish this change, the floating zone specifies conditional uses adopted by the City Council.
The zone allows existing property owners to down-zone their properties from heavy industrial to
a less intensive use, in exchange for a conditional zoning approval. This win-win situation gives
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property owners the chance to have their properties rezoned quickly so they can reinvest and
reuse them, while the city is able to make zoning changes on existing properties without the
complication of takings allegations or having to purchase properties in order to redevelop
them."**

Other Implementation. Since Vision 2000 was adopted, the city has moved to make
implementation of the plan a reality. City planners began by updating Chester’s administrative
code. No changes will be made in the city zoning patterns—with the exception of the waterfront
overlay—until the code has been updated and the text has been revised. City and county officials
are now relg}ewing the new code, and once it has been approved, Chester will adopt it as a city
ordinance.

ENVIRONMENTAL PERMITTING
Chester’s Requirements for Industrial Facilities

Chester does not have authority to issue pollution control permits; only PADEP can do so.
However, permits for building new facilities must be obtained from the city. Both Chester’s
Planning Commission and Zoning Hearing Board must approve any construction permits and site
plans. Either of these bodies may require further action before making a decision.'*

In 1994, with the support of the CRCQL and the Public Interest Law Center of Philadelphia, the
City Council adopted a zoning ordinance for heavy industry, called M-3 Industrial Districts.'*?
The M-3 Industrial District ordinance makes it difficult for polluting industries to open
additional facilities in the city. It requires such facilities to obtain a special zoning exception,
which will only be granted when the:

“applicant presents convincing evidence to the Board that the construction or
operation of a special exception facility...will not produce a net increase in
environmental pollution as compared to environmental pollution at the time
construction of the facility commences.”"**

If the applicant does provide the required convincing evidence, the applicant must then also meet
the following requirements before opening a new facility in Chester:

e The new facility must be consistent with the comprehensive plan and comply with
subdivision, Board of Health, building codes, performance standards, and any other
applicable city regulations; and the applicant must also demonstrate that neither the
facility nor the traffic it generates will adversely impact adjoining properties.'

e As a part of the M-3 special exception, the Zoning Hearing Board has authority to
stipulate the volume of hazardous materials used or to require special handling at waste
facilities; to approve the design, layout and/or operation of proposed facilities; and to
impose additional “reasonable conditions and safeguards™ for protecting health, safety
and welfare in the community.'*
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e Buffers and landscaping must be provided in M-3 zones between unsightly uses and
adjacent properties.'”’

e Finally, the new facility may not locate within 900 feet of commercial, residential,
institutional, or recreational areas or within one mile of a facility with the same function
or characteristics."**

Presumably, this ordinance will now prevent similar facilities from locating close to each other,
as happened with Chester’s waste processing facilities in the early 1990s.

In 1998, Chester also enacted a Performance Standards ordinance under authority of the MPC.
The performance standards apply to all lands within the city for activities that will potentially
impact public health, comfort, convenience, and welfare. These minimum standards apply to all
uses, unless the activity is subject to more stringent PADEP or EPA standards:

e Air quality: There can be “no emission of smoke, ash, dust, fumes, vapors, gases or
other matter [that is] toxic [or] noxious to the air which violates the rules set forth by the
Environmental Protection Agency and the Pennsylvania Air Pollution Control Laws.” '

e Liquid and solid waste: “No discharge [may occur] at any public or private sewerage
system, or watercourses, or into the ground of any materials in such a way or such a

. . . .. . 14

nature as will contaminate or otherwise cause the emission of hazardous materials.” '*°

e Odors: “No uses shall emit odorous gases or other odorous matter in such quantities to
be offensive at any point on or beyond its lot lines.”'*'

There are additional standards for fire and explosive hazards, glare and heat, noise, vibration,
radioactivity or electrical disturbances, and public health and safety. An engineer registered in
Pennsylvania must certify in the application that a proposed new industrial use can meet these
performance standards; and the city engineer must review the engineer’s certification.'**

These performance standards only apply to existing facilities if they expand, rehabilitate, or
redevelop. For facilities already operating, there is no retroactive enforcement of the standards,
although the zoning officer, city engineer, building official, health officer or fire commissioner
may invlaitigate complaints.'*® This inability to enforce is further compounded by the city’s lack
of staff.

Although Chester has no authority to control permits for pollution, the city now plays an active
role in reviewing permits that are received by the PADEP, as provided for in Acts 67 and 68 and
in the 2000 amendments to the MPC. The city’s role in reviewing permits is discussed below.
State Environmental Permitting

PADEP receives funding from EPA to operate Pennsylvania’s waste programs, and has authority

to issue or deny applications for permits to operate waste processing facilities'* pursuant to the
federal Resource Conservation and Recovery Act.'*® PADEP applies federal regulations to
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determine whether an applicant meets the requirements for a specific permit. PADEP is also
responsible for issuing air, water, and other environmental permits throughout Pennsylvania.

Under recently enacted Pennsylvania law, PADEP ‘“shall consider and may rely upon
comprehensive plans and zoning ordinances when reviewing applications for the funding or
permitting of infrastructure or facilities [emphasis added].”"*’ Thus, PADEP clearly is required
to consider local comprehensive plans and zoning ordinances in its permitting process. But,
under the law, PADEP can only base a permit decision on local land use information in a
municipality where:

e The local government has adopted a joint zoning ordinance or has adopted
zoning ordinances as part of the implementation of a cooperative agreement
(Section 1105 of the MPC); or

¢ Both a county and a municipal or multi-municipal plan exist, the county or
municipality has enacted zoning ordinances; and all three of these elements
are generally consistent with each other.

If a county or municipality does not meet these requirements, PADEP cannot rely upon land use
plans or zoning information nor on local governments’ comments received on a land use conflict
when making a permit decision.'**

Effective June 8, 2002, PADEP officially issued its “Policy for Consideration of Local
Comprehensive Plans and Zoning Ordinances in DEP Review of Permits for Facilities and
Infrastructure.”'* The policy outlines PADEP’s position on how the undefined “may rely upon”
language will be interpreted by the agency:

State agencies under the Governor’s jurisdiction, including DEP, interpret the
“may rely upon” statutory language to grant DEP discretion as to how to rely
upon planning and zoning in its permit decision making. When DEP’s authority
exists to rely upon planning and zoning information and conflicts have been
identified, DEP has chosen to rely upon this information in several ways. DEP
can dergo an application, approve the application or put a special condition on a
permit.

Therefore, although PADEP is required to consider local comprehensive plans and zoning
ordinances in relation to a pending permit application, PADEP has discretionary authority as to
how— and if—the agency will use local planning information in its final decisions on permit
applications.

Depending on how much PADEP chooses to rely upon local comprehensive plans and zoning
ordinances, the MPC amendments could be used to support the goals of environmental justice
communities. For example, the amendments may allow PADEP to rely on Chester’s 1994
ordinance, which requires new industrial facilities to prove that their operations would not cause
a net increase in pollution, when the agency is considering permit applications in Chester.""'
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Another element of the Growing Smarter amendments is the requirement that state agencies
reach out to county and municipal planners for comment on pending state permits regarding local
land uses. The amendments changed the way the state communicates information regarding
permit applications to localities. For PADEP, the revised permit process is as follows:

1. A proposed facility submits a completed permit application to PADEP for review.

2. PADE-P sends the land use portion of the permit to the county and local governments for
their review for potential conflicts with zoning ordinances or comprehensive plans.

3. The county and local governments submit their comments within 30 days to PADEP.

4. PADEP considers the local comments and may then deny the application, approve it, or
attach special conditions to the permit.'>

5. If the permit is approved, PADEP then completes the public notice and comment period
as required by statue.

This new process offers the opportunity for both PADEP and municipalities to be better
informed of each other’s actions.

State Environmental Justice Efforts

In the spring of 1999, PADEP formed the Environmental Justice Work Group, with members
representing a range of interests. In June 2001, the Work Group recommended to PADEP that
the agency “lead in the coordination of local, state and federal governmental agencies that can
play a role in improving the conditions of environmentally burdened minority and low-income
communities,” and “act swiftly and decisively to make the improvement of conditions in
environmentally burdened minority and low-income communities one of the Commonwealth’s
top priorities.”’> The report focused on strategies to address environmental justice in
permitting, but there are also opportunities for PADEP to play a leadership role in the context of
local land use planning.'*

The Work Group specifically recommended that PADEP:

e Take actions to reduce or eliminate the existing environmental burdens in minority and
low-income communities;

¢ Ensure that minority and low-income communities have opportunities to become full and
active participants in permit review processes;

¢ Enforce regulations and statutes and apply internal guidance and policies in minority and
low-income communities to increase monitoring in these communities; and
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e Provide organizational structures that foster a productive exchange of information with
minority and low-income communities and ensure a proactive approach to environmental
justice issues. '

Office of Environmental Advocacy for the Southeast Region

As a result of these recommendations, PADEP’s Office of Environmental Advocacy for the
Southeast Region was established in 2001—mostly for Chester’s benefit. The Office works to
coordinate state, local, and federal resources for protecting the environment and addressing
environmental justice issues. The Office has identified key cities and neighborhoods in Southeast
Pennsylvania that may have environmental justice problems, and becomes involved in the
permitting process any time an application is submitted for those areas. The Office has a corridor
inspector who works with the City Council and Chester industries. The inspector reports on any
unusual emissions and other concerns. The inspector meets with the City Council and CEAC at
least once each quarter, or more frequently, depending on current issues and concerns.'>®

In addition, the Office requires that facilities make extra efforts to notify the public when they
apply for permits in low-income, minority communities where there is a risk of over-exposure to
industrial pollution."””” This means that, in addition to publishing the usual public notices in
newspapers, applicants must distribute fliers in the neighborhood and also post notices at
libraries, in community centers, and in City Hall. The Office ensures that the expanded notice
process happens, provides information, and helps facilitate discussions between community
residents and businesses. For example, the Office recently helped facilitate information sessions
regarding a facility in Chester that has applied for a permit to expand and modify some of its
industrial processes.'*®

ANALYSIS AND RECOMMENDATIONS
Leadership and Accountability

The city of Chester has shown leadership by pursuing policies that will help to prevent new
environmental justice problems, but it is still grappling with how to address the effects of poor
land use decisions in the past. Chester has adopted a comprehensive plan and development
strategy, conditions for the M-3 industrial zoning district that reduce pollution, performance
standards for all new facilities, and a waterfront overlay district that encourages the voluntary
down-zoning of existing heavy industrial properties. Chester is moving forward with its future
vision, while being careful not to create future environmental justice problems or to exacerbate
existing problems.

Nevertheless, Chester’s attempts not to repeat history do not address the issues associated with
some existing land uses, including inhabited but depressed housing stock still located close to
industrial facilities. While Chester officials believe the city’s environmental justice problems are
in the past,” because a sizeable number of residents still regard environmental justice issues as
unresolved because many of them continue to live near heavy industrial facilities. Although
some citizens want houses in these locations purchased at fair market value and the residents
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10" Thus, there is a fundamental conflict between

1! and city

relocated, the city has no intention to do this.
residents who are calling on the city to be more active in addressing existing hazards,
officials who are firmly focused on future development and investment.

Moreover, there are no accountability mechanisms to ensure that the city’s comprehensive plan
and zoning ordinances will improve growth and reduce pollution—and thereby reduce
environmental hazards for Chester’s low-income and people-of-color community. Currently,
Chester has no city staff dedicated to environmental protection, monitoring, or enforcement.'®*
The 1994 city ordinance requiring no net increase in pollution from proposed new heavy
industrial facilities is unique, but it has been ineffective due to the lack of enforcement.'® While
the city’s new environmental performance standards could have a positive effect, they too remain
unenforced, largely due to staff shortages.'®

A lack of accountability and oversight hampers Pennsylvania’s attempts to institute
comprehensive and consistent land use planning. Under state law, counties are required to
complete comprehensive plans; but plans for municipalities are optional. If a municipality
chooses to prepare a plan, however, state law requires it to be consistent with the county plan.
Yet, municipalities are not required to adopt county plans in part or whole, and counties have no
mechanism to ensure that municipalities prepare plans that are consistent with county plans.
Pennsylvania’s overarching difficultly is the lack of a mechanism to ensure that local and county
plans agree. This lack of clear accountability allows county and municipal plans to conflict and
highlights a substantial flaw in Pennsylvania’s planning laws. Without meaningful ways to
resolve conflicts when municipal plans are inconsistent with county plans, or vice-versa,
Pennsylvania will continue to lack consistency in land use planning.

Permitting and Other Authorities

Chester’s efforts to update and re-write its zoning code, coupled with a new, detailed
comprehensive plan, have already produced more investment and redevelopment. The City
Council’s adoption of limits on pollution for new heavy industry, as well as detailed performance
standards for new facilities, are significant steps toward building a cleaner and healthier future
for Chester.

The Growing Smarter initiative further institutionalizes a new relationship between PADEP and
the state’s county and municipal planning and zoning entities. By requiring PADEP to consider
local zoning ordinances and comprehensive plans, the state has created a new avenue for
strengthening communication and building awareness of county and municipal land use plans in
the permitting process. The strongest element of this initiative is that PADEP now has the
authority to deny a permit application on grounds that the proposed facility conflicts with local
land use requirements.

Setting Priorities and Reducing Risk
Chester has articulated a vision for its economic development, including desired land uses, but

the city has not adopted goals for reducing pollution, achieving environmental justice, or
reducing environmental and health risks for its citizens. Coupled with the fact that the city’s
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environmental justice stance is based on preventing future problems, Chester’s officials have not
explicitly focused on how they can reduce existing risks.

Chester has no staff specifically assigned to oversee the health of city residents, to implement its
pollution control efforts, nor to address environmental justice problems. '® Several departments
have partial responsibility for these issues, but none has overall authority or any particular
leadership role to work on progress for these matters. As noted earlier, Chester also has limited
public health data and no method for monitoring pollution exposures. Without these measures, it
is difficult for the city to make any progress in addressing residents’ environmental justice
concerns.

Public Participation

There is no sustained community-based organizing now that CRCQL has dissolved. Its leaders
are exhausted, and their resources depleted after the environmental justice battles of the 1990s.'*®
Local government officials point to a few small groups that are concerned about community
issues but, in general, they are not community-based activist organizations.'®” Despite the current
absence of citizen involvement, Chester has not launched any specific outreach to increase public
participation in local decisions.

The only community organization still active on environmental issues, Chester Environmental
Action Council (CEAC), was created as the result of a recommendation from PADEP, and did
not grow out of the community itself. Since CEAC’s creation, the city and its planning
commission have never taken any action that CEAC could not approve.'® To local government
officials, this indicates a changed government and a good working relationship. '® But to
comm}%ity residents, this indicates that the functions of a community group have been co-
opted.

In general, Chester’s public notices are fairly minimal. The planning department posts notices of
new projects in local newspapers, conducts some outreach through regular mailings, and
periodically sends information home with schoolchildren.  Despite dwindling citizen
involvement, city staff does not seek out citizen leaders, hold training, or conduct other programs
to engage residents. Yet, the city relies on these individuals to bring problems to the
government’s attention.

Lastly, Chester lacks a formal process for addressing or tracking citizen concerns about
environmental or public health hazards. When asked how a complaint would be handled, each of
several city professionals offered different answers. Some thought the Mayor’s office would
handle citizen concerns; others said citizens would be referred to PADEP. The local (citizen
volunteer) leader of CEAC believes he would be notified and would follow up.'”' While that
dedication is admirable, it does not substitute for local government action and authority.

By contrast, PADEP has a more extensive environmental justice outreach program than does

Chester. PADEP requires extensive public notification of communities in high-risk areas
whenever a new permit application is filed.
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RECOMMENDATIONS

e The Pennsylvania Legislature should require compliance with local land use plans
whenever environmental permits are sought so PADEP can better protect communities
from bearing a disproportionate share of the negative consequences of industrial and
commercial operations. The MPC’s requirement that local land use plans be considered
is a good beginning, but deference to local plans for PADEP decisions remains
discretionary. A requirement that local land use plans must be followed will create a
greater likelihood that community residents will receive greater protection.

e Chester’s city government should enforce the 1994 changes to its municipal planning and
zoning code, as well as its 1998 Performance Standard ordinance. These requirements
were designed to ensure there would be no net increase in pollution from new industrial
facilities, no violations of federal air quality regulations, no unlawful discharges of liquid
or solid wastes, and no offensive odors beyond lot lines.

e Chester officials should look creatively at the city’s existing authorities to address the
range of current environmental justice concerns; and they should devise creative and
aggressive strategies to solve them, including common law nuisance authorities or the
Pennsylvania State Constitution, Section 27 of Article 1, which states “the people have a
right to clean air, pure water, and to the preservation of the natural, scenic, historic and
esthetic values of the environment.”'’* The city should develop effective communication
strategies to inform affected communities of the status of its efforts, and should establish
measurable goals and outcomes.

e Chester officials should take steps to increase public participation in local decision-
making and develop a formal process for tracking citizen concerns about environmental
or public health hazards.

e PADEP should work with Chester’s government on developing strategies to reduce risk
and addressing other community concerns, like noise, odor, and traffic; and they should
set specific goals and measures to assure accountability. As a starting point for a risk
reduction strategy, PADEP should consider using EPA’s 1995 health risk study for the
Chester area. Chester and PADEP should also make information about progress being
made against goals widely available to the public on a routine basis.
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CHAPTER EIGHT

ALTGELD GARDENS — CHICAGO, ILLINOIS

FINDINGS

Finding 1. The environmental problems at Altgeld Gardens—and throughout the Calumet
Region of Southeast Chicago—are the legacy of the region’s 100-year history as an area for
industrial and waste disposal and the more recent siting of nearby municipal waste treatment
facilities. The environmental conditions reflect Chicago’s failure to consider the potential
implications of locating residential and industrial areas in close proximity to each other because
current pollution controls may not provide adequate protection to residents faced with multiple
exposures. At the time the Altgeld Gardens housing project for African-Americans was built—
over the objections of neighboring, primarily white, communities—possible environmental
problems from past and existing industrial uses in the area were not recognized, and its location
near a forest and a river was considered desirable.

Finding 2. Chicago’s current effort to adopt comprehensive zoning reforms provides a unique
opportunity to address community and public health concerns. Zoning ordinances regarding set
backs and aesthetics in transition areas between residential and manufacturing districts can be
improved. Controls on such community concerns as noise, odor, toxic matter, and smoke can be
strengthened and clearly made applicable to existing, as well as future, activities. Penalties for
code violations can be increased so facilities will have greater motivation to comply with zoning
restrictions.

As part of these reforms, public participation in zoning decisions can be expanded. Notification
requirements for proposed zoning changes can ensure that every person or organization with a
potential interest is notified and has a chance to participate, and the first step is ensuring
adequate public participation in the rezoning effort itself. While some outreach about the zoning
reforms has occurred and the public is invited to comment on draft materials, the real test will be
the extent to which the public is actively engaged—and listened to—once the city prepares
proposed new zoning maps.

Finding 3. Chicago’s aldermen play a central role in the delivery of government services and
decision-making. Local environmental and planning agencies appear to rely almost entirely on
each ward’s alderman to conduct community outreach and to provide the agencies with
community perspectives on the issues. By contrast, the Illinois Environmental Protection
Agency (IEPA) conducts extensive community outreach efforts for comments on state permits
and has a draft environmental justice policy setting out its plans for ensuring consideration of
disparate impacts in its permitting and other programs.

Finding 4. Much of the land near Altgeld Gardens and other nearby Southeast Chicago
neighborhoods is zoned for manufacturing uses. If the Calumet Area Land Use Plan is
implemented, some of the land will be preserved or reclaimed for open space and recreation.
However, large tracts will remain zoned for manufacturing uses because the area—with its
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existing infrastructure for transporting goods—is considered vital to Chicago’s economic
redevelopment. The city’s challenge is to reduce the adverse impacts on neighboring residential
districts from existing and past facilities in the manufacturing districts, such as by strictly
enforcing current requirements and fostering use of pollution prevention measures. With regard
to new facilities, the city must carefully consider the potential for disparate impacts on low-
income and people-of-color communities and accept only new developments that do not
exacerbate already poor environmental conditions or expose neighboring residents to increased
pollution.

Finding 5. The whole Calumet Region of Southeast Chicago is considered a high priority for
economic improvement and environmental restoration. Several efforts are underway to foster
environmentally sound development that will help to address the residents’ environmental justice
and public health concerns, as well as to improve conditions for wildlife and recreation.
Addressing current environmental problems such as odor is a prerequisite to progress, however.
For any proposed new or expanded facilities, the city can use its zoning rules and environmental
reviews to establish buffer zones between residential and commercial or industrial uses. IEPA
and Chicago’s Department of Environment (DoE) can also use their permitting processes to
foster pollution prevention and appropriate pollution controls. Done properly, the region’s
redevelopment effort could become a model of sustainable development in other Rust Belt
communities.

Finding 6. Chicago appears to be committed to using sustainable development approach for the
Calumet Region. Turning around both the region’s negative image and its contaminated
conditions will require leadership and coordination among various local and state agencies, as
well as other organizations not accustomed to working together. While the area’s community-
based groups and environmentally focused groups have different perspectives, they share
common goals for environmental improvement coupled with economic development. A
coordinated effort by these groups to work on their common goals could be a powerful engine
for ensuring action on local problems.
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INTRODUCTION

Altgeld Gardens is one of several Southeast Chicago communities in the Calumet Region. While
this case study focuses on Altgeld Gardens and some of the unique issues faced by the people
living there, many of the environmental conditions, public health concerns, and the solutions are
also relevant throughout the Calumet Region.

The environmental justice story of Altgeld Gardens begins in the early 1940s, when federal and
city housing officials decided to build public housing for African-Americans on the far south
side of Chicago. During Altgeld Garden’s early years, there was a waiting list of people seeking
to live in the pleasant, garden-style apartments located away from the city center on land
bordered by the Beaubien Woods Forest Preserve and the Calumet River.'

Once considered a model public housing project, Altgeld Gardens is now emblematic of the
problems faced by people living near industrialized areas where past, present, and possibly future
industrial development threatens public health and the environment. This case study analyzes
Altgeld Gardens in the broader context of similar environmental problems throughout the
Calumet Region of Southeast Chicago.

BACKGROUND
About Altgeld Gardens

Despite its campus-like setting and proximity to open space, Altgeld Gardens is located in an
area that has been industrialized for more than a century. During the period of Chicago’s major
industrial growth after the Civil War, steel mills, railroad shops, manufacturing facilities, and
many smaller industries moved into the area around Lake Calumet and along the Calumet River.
The location was desirable for industry because, although the land was wild and marshy, it was
cheap and had good access to transportation for both rail and lake shipping.” Moving to the
then-remote Calumet Region had another advantage for industry because, at the time, few people
lived there, which minimized public health concerns that city dwellers were starting to raise
about smokestacks and other pollution sources.

Initially, the residential communities—such as Roseland and Pullman—that grew up in
Southeast Chicago around the mills and factories were overwhelmingly white’  Racially
segregated housing was still the social norm in Chicago when Altgeld Gardens was built in the
early 1940s. In 1940, African Americans lived in only nine of Chicago’s 75 communities. From
the very outset, Altgeld Gardens was intended to provide homes for African-Americans. When
the city proposed building Altgeld Gardens and other public housing projects in Southeast
Chicago, some local aldermen and community residents opposed the projects because they did
not want African-Americans moving near their white neighborhoods.”
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The Calumet Region prospered until after World War II. By the late 1980s, after the steel mills
and other industries had moved away, they left behind contaminated land and water,
unemployment, and economically depressed neighborhoods. The ethnic composition of
Southeast Chicago’s side neighborhoods changed, but they remained racially separated. In 2000,
the neighborhoods of Roseland, Riverdale (including Altgeld Gardens), and West Pullman were
more than 90 percent African-American, while Hegewisch and East Side were more than 75
percent white. Pullman and South Deering had more ethnically mixed populations.’

There are currently 3,455 residents in Altgeld Gardens, occupying 1,089 of the 1,498 housing
units.® Chicago’s total population is 2,215,574, of which 36.8 percent are African-Americans.
In the census tract where Altgeld Gardens is located, the total population is 9,809, of which 96.8

percent are  African-Americans. (.. o
. . . igure o-
Median  houschold  income in Chicago, Illinois—Demographics
Chicago is $38,321, and the median Location: Cook County
per capita income is $20,175. The Total Population: 2,215,574
city’s unemployment rate is 6.2 Race and Ethnicity*:
d 196 ercent  of Afrlcan—Amerlcgn: 36.8 percent
Per,ce,nt’ an 7 p White: 46.2 percent
individuals have incomes below the Hispanic: 26.0 percent
poverty level.” The Chicago “some other race”: 13.6 percent
Housing Authority reports that the _ Unemployment Rate: 6.2 percent
average annual per capita Incorme of Individuals Below the Poverty  19.6 percen
Altgeld residents is $8,256. Level:
High School Graduate or Higher: 71.8 percent
Now more than 60 years old, Altgeld
Gardens has become dilapidated; ;l}“lotals do not add up to 100 percent because some individuals specified more
an one race.
many units are boarded up and Source: U.S. Census Bureau, Census 2000
vacant. There are preliminary plans

to rehabilitate the buildings as part of the Chicago’s effort to transform the city’s public
housing.” The draft 2002 Chicago Housing Authority budget allocates one million dollars for
capital improvements at Altgeld Gardens."

Residents of Altgeld Gardens face the myriad social, economic, and public safety issues common
to many urban neighborhoods. But they are also concerned about the health impacts of living in
the center of what local activists term a “toxic doughnut” because Altgeld Gardens is still
surrounded by more than 100 industrial plants and 50 active or closed waste dumps. Citizen
activists want solutions to their long-standing exposures to odors and pollution from a
multiplicity of water, air, and land sources.

These sources include steel mills, landfills, a paint factory, a chemical factory, and a sewage
treatment plant."’ Hidden behind a landscaped area directly across the street from Altgeld
Gardens, biomass sludge dries on huge slabs in the open air at two facilities controlled by the
Metropolitan Water Reclamation District. Nearby, an active landfill owned by Waste
Management Inc. emits methane gas.'> Among major industrial facilities within a few miles of
Altgeld Gardens are Ford Motor Company, Acme Coke, and Chicago Specialties (formerly
Sherwin Williams Paints)."”” Highways and major roads isolate Altgeld Gardens from the rest of
the city.
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To understand the environmental justice problems at Altgeld Gardens, it is important to
recognize that it is located in an area that was, is, and is likely to remain, industrial. Despite the
negative image of the Calumet Region and its wetlands as an area of contamination and
economic decline, citizen groups, developers, environmentalists, and government officials see
potential for economic revitalization, as well as for recreation and wildlife enhancement. They
share a common interest in promoting sustainable economic development that will protect public
health and enhance environmental quality.14

Environmental Setting

The natural environment of the Calumet Region is characterized by wetlands, rivers, and lakes.
This fact is central to the area’s history, its current environmental conditions, and its future.

An estimated 25,000 acres of wetlands existed in the Calumet Region before it was settled by
Europeans. Only about 600 acres of wetlands remain, many now in fragmented patches.

The low and marshy land was not appealing for residential development, but historically it was
deemed suitable for waste disposal. In addition, wetlands were filled to create land for industrial
expansion.”>  Over the years, however, working class communities grew up on the land adjacent
to the mills and factories. So while land use in the area is still primarily industrial, residential
communities are now located nearby.

Southeast Chicago has been an industrial center for more than 100 years. The steel industry, in
particular, was very important to the local economy. Lake Michigan was convenient for
receiving shipments of iron ore and coal and for shipping out product. Mills and factories used
the streams and wetlands for cooling and waste disposal. Solid and liquid wastes from industry
leached acids and heavy metals into the rivers and lakes. Heavy industry also caused severe air
pollution. After the mills closed in the 1970s and 1980s, waste disposal became a major local
industry. The wetlands had been used for waste disposal since before the industrial era, when
farmers used to transport produce to the city and cart back urban waste to dump in the
wetlands.'®

Before landfills were required to have licenses and garbage disposal regulations were enacted,
large amounts of waste were dumped in the Calumet Region; and liquid wastes were poured
directly into waterways.'” Over 130 years of industrial activity has exposed the region’s citizens
to a wide range of contaminants. For example, fly ash left over from burning coal contained
trace amounts of uranium.'® In addition, years of steel manufacturing added plentiful wastes in
the form of slag, a fused aggregate of leftover minerals."’

In recent years, controversy has grown over the accumulation of odors from industrial and waste
facilities near Altgeld Gardens. In particular, citizens have complained about the methane gas
being emitted from the landfills and the odors from the Metropolitan Water Reclamation
District’s sludge drying facility.”* Even so, since 1985, there has been a moratorium on siting
new solid waste facilities in Chicago.”'
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When Altgeld Gardens was built during World War II, it was surrounded by a forest preserve
and a river. Heavy industry was in the area, but not nearby. Later, during the 1960s and 1970s,
heavy industry was permitted in the area, but half of these industries are now gone. Currently,
Southeast Chicago has the most landfills of any area in the city. Wetlands have been filled with
trash, and a large portion of Chicago’s approximately 2,000 contaminated brownfield sites are
located in the Southeast. USX's South Works, located in Southeast Chicago on Lake Michigan, is
the largest brownfield site in Illinois.”

The Calumet Region has been called a "combination landfill and nature area." > In 1990, the
Illinois Department of Energy and Natural Resources described the legacy of industrial
development and waste disposal in the area:

The effects of past pollution in the form of contaminated water, sediment, and
soils in the region are continuing threats to the environment. Land and water
pollution in the Lake Calumet area is a threat to humans who work, recreate, hunt,
and fish in the area as well as to native and migratory fish and wildlife. **

Yet, the Calumet Region remains a unique ecosystem, despite the severe pollution there. The
wetlands are part of a larger hydrological system that serves as habitat for migratory birds.
These features have attracted the attention of conservation and environmental organizations at
regional and national levels, as well as local community groups, who understand that the area’s
economic future is tied to its environmental assets.*

ENVIRONMENTAL JUSTICE CONCERNS

As explained below, residents of Southeast Chicago have numerous environmental justice and
public health concerns due to the area’s past and present use for industrial and waste disposal
purposes. The air does not meet particulate matter standards; toxic releases are among the
highest in the country; water quality is impaired; landfills and waste disposal facilities abound;
and there are many plots of contaminated land from past industrial uses. All but two of the seven
communities that comprise Southeast Chicago have mostly African-American residents.*

Environmental Quality in Cook County

Because so much of Chicago’s heavy industry and waste disposal has been located in Southeast
Chicago, the people who live there face potential environmental threats from a variety of both
existing and historical pollution sources. In addition to the general environmental threats facing
all of Southeast Chicago, Altgeld Gardens residents have more specific concerns due to their
close proximity to sewage treatment and sludge drying facilities, plus many contaminated and
abandoned industrial sites.

Most data on environmental pollution and risks is available only at the county level. However,

information about Cook County, which includes Chicago, illustrates the city’s environmental
problems. Because much of the city’s industrial and waste disposal activity is concentrated in
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Southeast Chicago, it is reasonable to assume that environmental conditions are poorer in that
area of the city than in Cook County as a whole.

Following are some general facts about environment quality in Cook County.

e Hazardous air pollutants. Cook County ranks among the worst ten percent of counties in
the United States in terms of an average individual’s cancer risk from hazardous air
pollutants. 82 percent of the cancer risk is from mobile sources (e.g., automobiles and
trucks); 12 percent is from area sources (e.g., dry cleaners and gas stations); and 6.3
percent is from point sources (e.g., major industrial facilities).”’

e Air quality standards. Cook County ranks among the dirtiest 30 percent of counties in the
nation in terms of particulate matter, a mixture of particles such as dust, soot, smoke, and
liquid droplets. Common sources are cars, factories, power plants, and construction
activity. Particulate matter can cause or aggravate respiratory and cardiovascular disease
and result in premature death; the elderly, children, and asthmatics are especially
vulnerable. Southeast Chicago is a nonattainment area for PM-10.2* Acme Steel, located
in Riverdale near Altgeld Gardens, had the highest PM-10 emissions in Cook County,
and is among the top ten percent of PM-10 emitting facilities in the nation. Acme Steel is
also among the top ten percent in the nation for PM-2.5 emissions carbon monoxide,
nitrous oxide, sulfur dioxide, and volatile organic compounds.”

e Toxic releases. Cook County is among the top ten percent of counties in the United
States for cancer and non-cancer risks from air and water releases. The top ranked source
of cancer risk is chromium compounds, and the top ranked source of non-cancer risk is
mercury compounds. Acme Steel has one of the highest releases of benzene (cancer-
causing) and mercury (non-cancer risks) in Cook County.*’

e Lead. Cook County ranks as the 37" highest county in the nation for lead emissions, and
ranks highest in Illinois for the percentage of housing (five percent) that is projected to
have lead hazards. Lead is a known carcinogen as well as a developmental and
reproductive toxicant.’’

e Water quality. In Cook County, the quality of 19 percent of the surface water is
threatened or impaired. Some rivers and streams are impaired by nutrients and habitat
alterations; some lakes, reservoirs, and ponds are impaired by nutrients and sediments.
Leading sources of this water pollution are urban runoff, storm sewers, municipal point
sources, hydromodification/habitat modification, and construction.*?

Regional Multi-Media Cumulative Risk Analysis
In 1996, EPA began working on a phased multi-media analysis of pollution sources in Cook
County, Illinois and Lake County, Indiana. The goal was to create a model for defining

cumulative risk in an urban setting. The first step in the effort, developing a multi-media profile
of potential exposure based on existing environmental data, has been completed. An air quality

154



screening analysis that will establish a ranking system for evaluating air toxics is now under
development.™

People for Community Recovery

Efforts to gain attention for environmental problems at Altgeld Gardens began in 1979. Altgeld
resident Hazel Johnson thought there might be a link between pollution in the vicinity and the
illnesses she had seen among her neighbors. She made 1,000 copies of a health survey and went
door-to-door to collect health information about Altgeld residents. When she learned that many
people suffered from cancer, respiratory problems, and skin diseases, she founded People for
Commu3r41ity Recovery (PCR)—the only environmental organization based in a public housing
project.

Ms. Johnson and about 70 women began meeting in churches and living rooms to discuss their
concerns and possible actions they could take. One of the first things PCR accomplished was
getting the city to provide hook-ups to the municipal water system for families that had been
using water from local wells that smelled like sulfur.”

Neighborhood residents believed the Chemical Waste Management Inc. incinerator was a source
of the noxious fumes. In 1986, PCR began staging protests at the incinerator. In 1988, IEPA
took enforcement action against the incinerator, finding the company had violations such as
illegally shutting off air monitors and storing 80,000 more gallons of waste than allowed. In
addition, the company was not carefully checking the type of waste it was burning, resulting in
an explosion in 1987. The company paid $5 million in fines and was required to remain shut
until it got a complete operating permit.’® The incinerator has now been permanently closed.

PCR has had other successes, often working with other organizations. PCR prompted clean up
of many waste sites and contaminated properties in the immediate vicinity of Altgeld Gardens.
Using public protests, leafleting, and community meetings, PCR has educated the community
about the dangers of toxic wastes and gained support for cleanup projects. PCR’s efforts have
successfully blocked construction of new garbage and hazardous waste landfills, transfer
stations, and incinerators in the Calumet Region. Several plants still in operation have
established pollution prevention programs. PCR has also helped to establish a community
monitoring program to stop illegal dumping and to review data on toxic releases and inventories
at local companies.

PCR currently has a lawsuit pending against the Chicago Housing Authority (CHA). They
allege that CHA has not provided a safe and healthy environment for Altgeld Gardens residents
due to the presence of contaminants, toxic substances, and chemicals. The suit specifically
names benzene, toxic coke, polychlorinated biphenyls (PCBs), polyaromatic hydrocarbons
(PAH), selenium, arsenic, lead, and pesticides. The suit seeks damages for the health problems
of some residents.’” In 1999, CHA began cleaning up the PCBs. *®

PCR and its founder, Hazel Johnson, have received many honors for their pioneering work on

environmental justice. Ms. Johnson was one of 13 African Americans who attended the United
Nations Conference on Environment and Development in Rio De Janeiro, Brazil. She has
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testified before Congress, met two Presidents, and spoken at countless universities and
conferences. At the First National People of Color Environmental Leadership Summit People in
1991, she was tagged “Mother of the Environmental Justice Movement.” In 1992, PCR received
the nation’s highest environmental award, the President’s Environmental and Conservation
Challenge Award, the only African-American grassroots group to receive this honor.”

Environmental Concerns at Altgeld Gardens
Odor

About half of the complaints made to environmental officials by Altgeld Garden residents are
about odors; the other half are about particulates.” Residents of Altgeld Gardens and other area
residents believe the nearby sewage treatment plants operated by the Metropolitan Water
Reclamation District (MWRD) of Greater Chicago are the source of at least some of the odors.
The acres of drying sewer sludge located just across the street from Altgeld Gardens are a
particular concern.

IEPA held hearings on August 23, 2000, regarding renewal of National Pollutant Discharge
Elimination System (NPDES) permits for the MWRD’s sewage treatment plants.41 Government
officials from EPA, IEPA, and Chicago’s Department of Environment (DoE) participated. To
make it easier for residents of Altgeld Gardens to testify, a portion of the hearing was held at the
housing project. The hearing transcript provides insights about the health effects and economic
impacts of odor problems for Altgeld Gardens and the Calumet Region, as well as illustrating
the frustrations felt by community residents.

e Health concerns from odors. Mardi Klevs, Chicago regional team manager, EPA,
reported that odors can cause serious health effects, such as nausea and headaches. She
mentioned recent research indicating that odors may be partially responsible for increased
asthma incidents. In addition, prolonged exposure to unpleasant odors can result in
olfactory fatigue and/or failure. This temporary or permanent loss of smell is itself a
serious health effect. Sense of smell is an important component in taste and the ability to
enjoy eating, and there is research linking to human sexuality with the sense of smell.*

e Economic concerns from odors. Reducing the odorous emissions in the area is also
important to implement plans for sustainable economic development, remediation, and
preservation of wetlands and prairies in the Lake Calumet area. Ms. Klevs said: “Bad
odors can be a major impediment to investment in the area. Odors can reduce the quality
of life and property values. No one is going to want to live, recreate, or work in an area
that smells bad.”*

e Odor logs. Emilio Salis, Chicago’s Bureau of Air, said that government agencies need
detailed information in order to be able to take action against facilities. He mentioned
there are several potential odor sources near Altgeld, including the waste treatment
facilities, landfills, Sherwin Williams, Chicago Specialists, Ford Motor Company, and
Acme Coke. He said that, to take action, government agencies need to be able to pinpoint
the sources, types, and severity of the odors.**  Other officials said that the odor logs
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were needed because, when all of the agencies involved had combined their odor records,
they found there were not many actual, written complaints on file. They explained to
Altgeld and other residents how to complete the odor logs, where to file them, and how
the logs would be used.

The transcript makes clear that residents of Altgeld Gardens have grown weary of urging the
government to take action about the odor problems. Several objected to the idea that the burden
of proof for taking action should fall on citizens. Cheryl Johnson testified for PCR. Ms.
Johnson’s testimony expresses the community’s concern about the lack of environmental justice
as they deal with many undesirable facilities and disposal of other people’s waste, as well as
their frustration at the lack of government action:

I hear everyone talking about the different odors. There are different odors that I
could distinguish because I have learned the difference by becoming a nose expert
by living in it. I know the difference between garbage smell. I know the
difference between chemical smell. And I definitely know the difference between
what comes off the treatment plant.... We can not tolerate it any more because we
have the high incidence of asthma and other respiratory problems in our
community....

And it always has to be the burden on the proof (is on us), to put some kind of
paper together and send it to you all when it’s common knowledge when you
come down 150th off the expressway that this air is a problem.... We get sludge
from other neighborhoods. Let everybody be responsible for their own sludge.
We should not have to bear the burden of not only sludge, landfills, incinerators,
chemical companies. This is an African-American community, 99 percent black.
And it just so happens we’re poor, and we shouldn’t have to be bombarded with
all these odors among the other things that is going on in our community.

Certain parts of (the treatment plant are) regulated but the odor is not regulated.
And that’s what’s killing a lot of people out here. And I’m tired of seeing my
community thinking cancer is normal, thinking asthma is normal None of this
stuff should be normal in anybody’s neighborhood. It signifies there is a serious
problem. And I hope after this meeting that we work towards a solution instead
of coming up here hollering about our problem. Because if you don’t hear us, then
we’re going to be walking over to the Water Reclamation District very soon.*

Constance Howard, a member of the Illinois Legislature, challenged the government officials to
take action without asking citizens to take on the burden of additional data collection:

You say that you know that there are a number of sources of odors. Why isn’t it
that automatically then that you take steps to find out whether or not those odors
are coming from or are hazardous to the health of the individuals of this
neighborhood, and why is it that we have to get logs developed here in order for
you to believe that there is something that needs to be done?...Why aren’t you
checking out those odors rather than rely upon these individuals to develop logs,
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when, obviously, there has been some expression that it might be a difficult thing
to do. If you already know where the problems might lie, then what is the point
of this exercise that you are asking these good people to have to go through?*®

Marian Byrnes, Executive Director of the Southeast Environmental Task Force, spoke about the
impact of odors on economic development. She said industry was unlikely to locate where the
odors are bad; they would move to undeveloped areas in the suburbs instead. Plans for the
Calumet Heritage Area, which could bring visitors and prosperity, would fail if people smelled
bad odors. She noted that plans for the Heritage Area consider Altgeld Gardens an important
historic resource, worthy of preserving, because it was the first really comprehensive public
housing development of its kind."’

IEPA renewed the MWRD permits on January 22, 2002 and at that time, also published a
responsiveness summary explaining how the agency had addressed issues raised in public
comments and at the permit hearings, including the on-site hearing held at Altgeld. In the
responsiveness summary, IEPA reported there are no standards for odor. Instead, odors are
regulated as a nuisance under the state’s Environmental Protection Act, which prohibits air
emissions from unreasonably interfering with the enjoyment of life and property. IEPA again
urged residents to file odor logs so they can be investigated by appropriate officials, and
enforcement action can be taken if appropriate. = However, IEPA recognized that the odor
problems are a continuing concern:

The odors emanating from the Calumet (facility) into the surrounding
neighborhoods continued to be a concern for the Agency. The Agency believes
the odors are from the sludge drying beds and are therefore outside the control of
an NPDES permit. In October 2000, the Agency reissued state permits...for the
sludge drying and disposal process but did add a provision that the MWRD was to
prepare a study on proper odor management by October 2001.%

Appendix I contains the Altgeld Gardens section of the responsiveness summary. IEPA officials
acknowledge that the MWRD permit responsiveness summary contains technical and legal
language that may not be appropriate for a lay audience. As part of their environmental justice
effort, the agency is working to make future responsiveness summaries easier for citizens to
understand.*’

The odor study by MWRD would identify potential sources and magnitude of odors at the
facility and would serve as the starting point for determining what measures MWRD would need
to take to control odors.”® However, at the time of this report, plans for conducting the odor
study were still being negotiated between MWRD and IEPA. While it has not yet begun the
odor study, IEPA officials said that MWRD does have its own internal odor panel and
investigates odor complaints from citizens. '

Chicago’s legal authorities for addressing odor problems are uncertain.  The city’s zoning
ordinance sets performance standards for manufacturing districts that limit the amounts of odor
that can move beyond the property line, but it may be difficult to enforce against existing
facilities.”®  Yet, the odor issue is central to the environmental justice concerns of residents of
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Altgeld Gardens. Therefore, federal, state, and local officials need to undertake a full and
creative examination of all authorities under environmental, zoning, or general nuisance laws to
see if there are potential solutions to the odor problem. For example, a preliminary examination
of the MWRD’s Title V permit, issued by IEPA under the Clean Air Act, suggests that fugitive
odor emissions from the sludge drying operation may not be appropriately addressed in the
permit.”> Meanwhile, IEPA officials are considering trying to conduct a good neighbor dialogue
between Altgeld residents and the MWRD facility to find a resolution to the odor issues.>*

Asthma

In Chicago, asthma deaths are among the highest in the United States, with particularly high
mortality among minorities living in low-income communities. There have been
disproportionate increases in deaths among the city’s African-Americans since the mid 1970s.”
The zip codes with the highest rates of asthma are more likely to be in the city’s poorest
neighbosrgloods, including in zip codes where a high proportion of Chicago’s public housing is
located.

A recent study of Chicago’s public housing residents reveals that they are greatly affected by
asthma. In the survey, 29 percent of residents stated that someone in their household had had at
least one asthma attack in the past six months, and 50 percent said that a member of their
household had been diagnosed with asthma by a doctor.”’

Lead

Chicago has one of the highest rates of lead poisoning in the country.” Lead-based paints can
cause lead poisoning, as can soil contaminated from years of exhaust fumes from cars and trucks
that used leaded gas before it was banned.>

Because of the old age of the housing stock, there are lead issues throughout Chicago, and an
estimated 20 to 30 percent of Chicago communities face high lead hazards.”® Over 100,000
housing units are estimated to have lead paint.®’ Lead issues are addressed through the city’s
Department of Health, and the city’s Department of Planning and Development is working on a
lead reduction program at Altgeld Gardens.*®

Compared to the rest of Chicago’s neighborhoods, the Riverdale community—which includes
Altgeld Gardens—has a relatively low percentage of children who have elevated blood lead
levels greater than 10 mcg/dL. With five percent of children having elevated blood lead levels,
Riverdale ranks 58" out of 77 Chicago communities.” However, average blood lead levels for
children living in the Altgeld Gardens housing project cannot be determined from these
aggregated data.

Altgeld residents are concerned about lead exposures. PCR founder Hazel Johnson organized
and developed a lead awareness project. Working with the Chicago Legal Clinic, PCR trained
public housing residents to address the issue and later started the Resident Education About Lead
(REAL) Program.** Cheryl Johnson, daughter of the PCR founder and a PCR leader herself, said
recently that concerns about lead continue, in part because Chicago Housing Authority
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maintenance staff are not trained to protect residents against dust and lead paint exposure when
they make repairs to apartment units.*

Soil Contamination

In response to community concerns—including a belief that Altgeld Gardens was built on a
former landfill—EPA conducted a site evaluation in 1996 to learn if hazardous materials
remained due to previous activity in the area. Ten surface samples were collected from the 190-
acre site from grassy areas near housing units, schools, and a community clinic. Samples were
analyzed for metals, volatile organic compounds, semi-volatile organic compounds,
polychlorinated biphenyls, pesticides, and cyanide.*®

The Agency for Toxic Substances and Disease Registry (ATSDR), through the Illinois
Department of Public Health (IDPH), evaluated EPA’s sampling results to determine if the
contaminants detected in the soil presented any hazards. The same levels of polycyclic aromatic
hydrocarbons (PAHs) at Altgeld Gardens are typically found in urban areas and are not known to
cause adverse health effects. Several pesticides, including DDT, were also found. Based on the
limited information, IDPH concluded there were no apparent public health hazards from surface
soil contamination at Altgeld Gardens. But IDPH recommended further study of the pesticide
contamination.®’

Because preliminary studies did not show significant problems and resources and authority for
such studies are limited, no additional soil studies have been conducted.®®

Northwestern University, the Chicago Legal Clinic, and IEPA are now cooperating on a project
to remove heavy metals from soil at Altgeld Gardens through phytoremediation, using plants to
“take up” the heavy metals from the soil. If the pilot is successful, a more extensive project may
be undertaken.”

Southeast Chicago Health Consultation

In 1998, ATSDR reviewed health data for adverse reproductive outcomes, asthma mortality, and
cancer rates in Southeast Chicago. The report did not identify any adverse health outcomes that
are believed to be related to environmental pollution.”

Other Issues at Altgeld Gardens

Health of Public Housing Residents

In December 1999, the Chicago Housing Authority (CHA) set up a health task force to identify
current health concerns of public housing residents and to determine strategies for addressing
them. The task force included representatives from multiple health and social service fields,
community organizations, and CHA staff. During the eight-month study, they conducted
literature reviews and analyzed health outcomes. To ensure community involvement, the task
force also held focus groups with residents of public housing.
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The task force’s study encompassed a broad range of health issues, including family health,
seniors, HIV/AIDS, environmental health and asthma, substance abuse, and mental health. The
final report established that many residents of public housing have extremely poor health
outcomes compared to Chicago residents overall. The task force also found that Chicago’s
public housing residents are dying earlier due to almost all causes of death.”’

General Conditions at Altgeld Gardens

Health concerns are not the only problems that Altgeld Gardens residents face. The community
is isolated, because with only one bus line, residents are not well served by public
transportation. Retail shopping is limited to a small grocery store operated by CHA, which also
operates an on-site health clinic at Altgeld Gardens.”

According to a survey conducted by Abt Associates for the CHA in 1996, residents are also
concerned about lack of building maintenance and repairs, crime, graffiti, trash, and drug
activity. Abt interviewed randomly selected residents of Altgeld Gardens and three other low-
rise apartment complexes about conditions in their housing projects. Nearly half of the residents
of low-rise apartments (47 percent) said they were dissatisfied with their buildings. Over half
said they had gone without heat for at least 24 hours the previous winter, and more than half also
said they had waited more than six months for repairs of a household item. More than a third said
gang activity, drug dealing, and/or drug use occurs inside their buildings; and over half said they
observed these activities outside their buildings. More than half reported hearing gunshots
outside their buildings at least ten times in the past year, and nearly one-fourth reported that they
or a member of their household had been a victim of crime.”

City Agencies and Environmental Justice

Four city departments or agencies have potential responsibility for addressing environmental
justice issues at Altgeld Gardens: the Chicago Housing Authority (CHA), the Department of
Planning and Development (DPD), the Department of Environment (DoE), and the Metropolitan
Water Reclamation District (MWRD).

Chicago Housing Authority (CHA)

CHA is the third largest public housing authority in the United States. For more than 60 years,
CHA has played a key role in providing housing options for low and moderate-income residents
in Chicago. CHA provides assisted housing for about 134,000 residents, about 4.7 percent of the
city's population.”

In 1999, Mayor Daley took control of the CHA from the U.S. Department of Housing and Urban
Development (HUD), which had taken over CHA in 1995 due to serious management
problems.” In taking CHA back from HUD, the Mayor offered city resources and expertise and
announced plans for fundamentally restructuring the agency.’®

Until recently, CHA’s operations were independent of the city government. CHA provided its
own social services, infrastructure, environmental services (e.g., trash hauling), and policing for
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public safety. The Mayor said the city could no longer treat public housing residents differently
than other Chicagoans; they should have the same city services.”’ Currently, CHA operates as a
quasi-official city office, and its staff works with other city departments. The Mayor is now
responsible for appointing CHA’s Board and Chief Executive Officer.”® CHA staff view the
Mayor’s leadership and support for public housing as a salvation for their programs.

CHA has a plan for transforming its public housing units and is in the process of rehabbing or
demolishing and reconstructing 25,000 units.”” Much of the existing public housing that is slated
for redevelopment is located in desirable neighborhoods, and CHA is committed to keeping
residents in their current neighborhoods.

Many of the 1,500 housing units in Altgeld Gardens are in disrepair, and nearly one-third of the
units are vacant and/or boarded up.** According to CHA officials, Altgeld Gardens is actually in
better condition than other public housing, but only preliminary planning has begun for some
rehabilitation projects there. The draft 2003 budget for CHA includes $1 million for capital
improvements at Altgeld Gardens.*’

However, the transformation of public housing in Chicago is not without controversy. Much of
the existing public housing slated for redevelopment is located in neighborhoods where real
estate values are rising. While CHA says it is committed to keeping residents in their current
neighborhoods, ¥ many homes are being torn down. Residents fear they will have no place to
live once the buildings are demolished and new, more expensive ones are built.*>  Residents of
Altgeld Gardens are worried about the future of their homes as well.*

As mentioned above, People for Community Recovery is suing CHA for environmental
contamination at Altgeld Gardens, so CHA staff could not comment on the pending lawsuit.

Department of Planning and Development

Altgeld Gardens is located in Chicago’s Far South Planning District. While planners at the Far
South District say environmental justice is not a specific focus of their work, they believe all
their work addresses the diverse social, economic, and environmental needs of citizens.® They
acknowledge there are environmental concerns at Altgeld Gardens and in the Calumet Region.
However, they contend that Altgeld Gardens was developed before the concept of incompatible
uses was widely understood, and environmental regulations were not yet in place. Poor land use
decisions in the past precipitated the current environmental problems, which they note may not
be as severe at Altgeld Gardens as in some other Chicago neighborhoods.*

District planners say that Altgeld Gardens is not under the jurisdiction of the city planning
department, so they do not include the housing project in their plans.””  Planners should,
however, take into account the potential impacts of proposed land use changes on the health and
welfare of area residents in making land use decisions.

The Calumet Area Land Use Plan, produced in December of 2001, provides an overview and

vision for 1,000 acres of industrial and 4,000 acres of open space in a portion of the Far South
Planning District. However, the plan assumes residential neighborhoods will remain where they
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are now, and does not cover Altgeld Gardens or other residential neighborhoods within the
Calumet Region.®® Some areas currently zoned for manufacturing uses in the Calumet Region
would need to be rezoned to provide for reclaiming and preserving open spaces as called for in
the plan.

Chicago Department of the Environment

Chicago Department of the Environment (DoE) staff acknowledge they are not yet actively
addressing environmental justice concerns. However, DoE staff have attended EPA training
seminars to familiarize themselves with the issues.® In addition, DoE reviewed an
environmental justice map compiled by EPA’s Region V, which highlights poor and minority
neighborhoods. DoE staff may be able to plot health conditions and environmental impacts on
this map because the city already has established databases and services using a Geographic
Information System (GIS).”

DoE is working with the Chicago Department of Planning and Development (DPD) to set up
buffers between residential and commercial or industrial land uses. But in many areas of the
city, including Southeast Chicago, commercial and industrial facilities were present before the
residential uses. At least once, DoE and DPD staff have asked that additional conditions be
required for new development based on environmental concerns.”’ DoE does environmental
reviews for the Chicago Housing Authority (CHA), and these reviews contain an environmental
justice component. Thus far, DoE has not been asked to do a review for Altgeld Gardens.

DoE has not done extensive community outreach, which may help to explain why African-
American community groups have limited relationships with the Department, as discussed
below. DoE relies heavily on the alderman in each district for community outreach. Each
alderman holds periodic meetings in his or her ward, and notices for these meetings are
advertised in the classified section of the Chicago Sun Times. DoE does not contact community
groups for comments during its permitting process, but relies instead on the ward’s alderman to
obtain and contribute community perspectives.

Outside the permitting context, DoE has several educational and outreach programs that are at
least indirectly related to environmental justice. DoE has the staff of an entire section who are
dedicated to community programs, ranging from educating the public about health and
environmental issues to providing assistance in energy reduction, weather proofing, and
community beautification.”

DoE also has a well-established brownfields program. Chicago has received grants and other
federal funding to facilitate remediation and redevelopment of numerous brownfield sites in the
Calumet Region. However, because none of the sites in Southeast Chicago have been placed on
the EPAg;s National Priorities List (NPL), they are not eligible for significant Superfund
funding.

DoE is currently developing the Chicago Principles for economy, equity, and environment.

These principles will be a set of guidelines to help the city and its citizens develop a holistic,
integrated plan for the “greening” of Chicago.”® William McDonough, a national leader on
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sustainability issues, is conducting this project, supported by an advisory group of 12 local
leaders and 12 national experts.

Metropolitan Water Reclamation District of Greater Chicago

In 1889, the Illinois Legislature created the Metropolitan Water Reclamation District of Greater
Chicago (MWRD) to protect the water quality of Lake Michigan. MWRD is a separate, special
purpose government with a jurisdiction that covers the entire city of Chicago, as well as 124
municipalities in Cook County. MWRD has its own taxing authority, and its nine commissioners
are elected officials.

Among its responsibilities, MWRD manages wastewater reclamation (sewage treatment),
disposal of biosolids, the tunnel and reservoir plan for addressing combined sewer overflows,
and an industrial waste program.”

The MWRD’s elected commissioners meet twice a month and approve contracts, create
policies, and determine property uses. Meetings are open to the public, and the agenda and
associated information are made available to the public in advance. Meeting notes are posted on
MWRD’s website four to five days after each meeting.”®

MWRD facilities near Altgeld Gardens are longstanding sources of the residents’ odor
complaints. Citizens expressed their concerns about odors and frustration about government
inaction at an August, 2000 hearing, as discussed above.

MWRD says it wants to be a good neighbor and maintains that it takes odor complaints very
seriously. MRWD always checks into complaints from Altgeld Gardens. However, the exact
causes of the smells are hard to determine because the housing project is located in an industrial
area where other facilities could create odors.”” MWRD reports that it is in 100 percent
compliance with its water discharge permit requirements.”®

As an example of how MWRD is working with communities, MWRD points to a demonstration
project at the USX site in Southeast Chicago. MWRD is testing various amounts and
combinations of biosolids mixed with dirt as a method to grow plants. The objective is to prove
that the site is not barren.”

However, several individuals interviewed for this study said that MWRD has not been very
responsive to government officials or nearby residents in trying to resolve its odor problems.

Community and Environmental Group Coordination

Many community and environmental organizations are active in Southeast Chicago, but they do
not always work together even when they have common goals. In research conducted for EPA’s
Region V, anthropologists Kathleen A. Gillogly and Eve C. Pinkers found differences in the
emphasis and expression of environmental concerns among groups reflecting various ethnic
groups: “Groups based in predominantly African-American neighborhoods emphasized health
and environmental justice; groups drawing from predominantly white neighborhoods spoke more
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of heritage and quality of life; environmental activists from national and regional organizations
spoke more of natural resource conservation.”'*

In keeping with these different emphases, white and African-American community groups tend
to have connections with very different governmental and nongovernmental agencies. White
activists are more closely connected to the federal EPA, IEPA, Chicago DoE, the National Park
Service, and outside environmental groups. African-American community groups have closer
connections to health agencies, such as the Greater Roseland Health Council and Chicago
Department of Public Health, and have not been very involved in the city’s area-wide
environmental planning and land use efforts.'"'

Significantly, however, the groups share several common interests that could make them
powerful allies. They all want to make industry responsible to local communities, are concerned
about the health and safety of residents, and seek sustainable economic development. Table 7-1
summarizes the primary concerns of environmental groups in Southeast Chicago.

A variety of community and environmental organizations have participated in a brownfields
working group. They include the Center for Neighborhood Technology, Calumet Ecological
Park Association, People for Community Recovery, Chicago Legal Clinic, Mexican Community
Committee, Community Workshop on Economic Development, Committee for Economic
Recovery, Grand Cal Task Force, and Calumet Project for Industrial Jobs. This working group
has identified priorities for community involvement in brownfields restorations at USX South
Works, Wisconsin Steel, the southern portion of LTV Steel property, the West Pullman
brownfield cluster, and a 25-acre property south of Altgeld Gardens.'” Such initiatives could
foster greater cross-community networking.

Table 7-1  Primary Concerns of Southeast Chicago Environmental Groups

Organizations Primary Concerns
Groups based in predominantly Aesthetics
white neighborhoods Heritage
Quality of life
Local control over places
Groups based in predominantly Environmental justice (fairness, equality)
African-American neighborhoods Health, removal of toxins
Jobs and economic development
National/regional organizations Conservancy
Preservation of natural resources as a resource for all
Common interests Making industry responsible to local communities
Health and safety of residents
Sustainable economic development

Source: Adapted from Gillogly, Kathleen A., and Eve C. Pinsker. Networks and Fragmentation Among Community
Environmental Groups of Southeast Chicago (U.S. Environmental Protection Agency, Region V. June 5, 2000).

165



LAND USE PLANNING, ZONING, AND GOVERNANCE IN CHICAGO
City Governance

Form of Government

Chicago has a Mayor-Council form of government. The Mayor is the chief executive, and the
City Council is the legislative body. The Mayor is elected city-wide, but the 50 Council
members—called aldermen—are elected from neighborhood wards, whose interests they protect.
Each alderman represents about 50,000 citizens and serves those constituents; there are no at-
large members on the Council. The Mayor presides over City Council meetings and can vote in
the event of a tie.

The City Council usually meets each month to exercise general and specific powers that have
been delegated by Illinois statute. The city takes official action by passing ordinances and
resolutions. The City Council’s 19 standing committees work with individual city departments
to carry out city activities. These committees review proposed ordinances, resolutions, and
orders before they are voted on by the entire Council. The City Council votes on all proposed
loans, grants, bond issues, land acquisitions and sales, traffic control issues, mayoral appointees,
other financial appropriations, and — most relevant to this case study—zoning changes.'®?

Role of Aldermen

Two themes came through consistently in interviews by Academy researchers with city staff:

e Chicago is a very political city, where having the right connections helps to get things
done; and

e There is also a great emphasis on local control and local services, so the aldermen have
considerable power to produce action by city departments.

On the positive side, projects can be quickly and easily accomplished with the right political
backing. Once city residents learn how to navigate the system, they can excel at getting their
projects accomplished. If an alderman calls with an idea or concern, staff make the issue is a
priority. Because the entire City Council votes on some issues, there are numerous layers of
process to ensure balanced and fair service delivery. On the downside, citizens who are not
politically active or engaged do not prosper and have difficulty obtaining solutions to their
problems. However, city staff believe all city residents know they need political connections in
order to obtain city services.

Chicago’s ward structure affects how things get done, as well as how people organize to get
them done. Activists know exactly where to go when the problems are straightforward — such
as garbage collection or street repair — and can expect prompt results. But complex problems,
like environmental justice, take a longer time for city staff to understand and address. The
resulting delays may be seen by local residents as the government’s failure to take action:
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In the ward structure, it is quite straightforward. If you need something like better
garbage pickup, more patrol cars, or streets paved, you take it to the alderman
(often via a contact such as a precinct captain)....It is a system that provides a
sense of control in terms of a high degree of understandability in marked contrast
to environmental issues, which can take a much longer period of time to resolve,
because of the profound nature of pollution, the lower visibility of pollution, and
the difficulties of enforcing federal rules and regulations. When local
environmental problems are not immediately resolved, local people may be
inclined to look for political reasons for this.'®

Land Use Planning in Illinois

State Planning Laws

There is no Illinois law requiring local land use planning, but municipalities may voluntarily
create a planning commission, planning department, or both. While the state has no oversight or
control for local planning and zoning, the Illinois Department of Commerce and Community
Affairs is authorized to provide education and training programs in planning, regulatory, and
development practices and techniques that promote sound comprehensive planning. In addition,
the Department is authorized to develop and distribute model ordinances, manuals, and other
technical publications.'®’

A new state law, which took effect in August 2002, provides incentives for local governments to
undertake comprehensive land use planning.'® To receive technical assistance grants, local
planning agencies must address several elements in their new or revised comprehensive plans.
Among the elements are land use, transportation, community facilities, telecommunications
infrastructure, housing, economic development, and public participation. See Appendix G for a
more detailed description of Illinois’ land use planning authorities.

Chicago’s Department of Planning and Development

Chicago’s Department of Planning and Development (DPD) prepares land use plans for the city
and reviews plans for large developments. DPD also proposes all local land use laws, such as
changes to the zoning code.'”” The last city-wide planning document for Chicago was the
Comprehensive City Plan of 1946.'% Planning is now decentralized in DPD’s seven
Community Development Planning Districts.

DPD promotes economic development in Chicago by offering financial resources, such as low-
interest loans and tax increment financing, as well as other business services. DPD is also
responsible for preserving the city’s architectural and historical landmarks, protecting the
Chicago River and Lake Michigan shorelines, and creating new public open space for city
residents, workers, and visitors.'”

DPD develops strategic plans for specific urban redevelopment projects, such as Empowerment
Zones (a program of the U.S. Department of Housing and Urban Development) and Tax
Increment Financing Districts.''’ These plans generally outline development regulations for a
neighborhood. The strategic plans contain area-wide designs that include recommendations for
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open space, transportation, and infrastructure improvements. DPD also prepares capital
improvement plans, updated every five years, which are road maps to infrastructure
improvements.

Two DPD programs are designed to encourage and retain businesses: Industrial Corridors and
Enterprise Zones. Under the Industrial Corridors program, local community and business leaders
develop plans for making the corridors safe, accessible, functional, competitive, marketable,
manageable, and attractive.''' State and local tax exemptions, investment tax credits, several tax
deductions, and other incentives are available to companies locating or expanding within an
Enterprise Zone.''?> In keeping with plans for economic revitalization in the region, the Calumet
Industrial Corridor'"® and Illinois Enterprise Zone 3''* are near Altgeld Gardens.

DPD’s Zoning and Land Use Planning Division creates long-term land use plans, evaluates
planned developments, and reviews zoning amendments and special uses. It also conducts
economic research and analysis to support department programs and activities.'> The Zoning
Division employs a team of inspectors who conduct daily inspections made in response to
complaints from citizens and aldermen from all around the city.''®

In DPD’s seven planning districts, teams provide a focal point for anticipating and meeting the
development needs of Chicago’s neighborhoods. The team works closely with residents,
community groups, businesses, and elected officials to provide coordinated and appropriate
solutions to neighborhood problems. Assistance ranges from information and referral to technical
assistance, program support, and local planning.'"’

Local Planning for the Far South Planning District

Altgeld Gardens is located in the Far South Planning District. Population density in the district
is comparatively low, mostly due to its large number single-family homes, many vacant
properties, and extensive industrial lands. As discussed above, the District is also known for its
wetlands and natural areas surrounding Lake Calumet and the Calumet River.''®

District planning officials say that Altgeld Gardens was built before the dumps and landfills
arrived. Heavy industry was already in the area, but not near the housing project until the 1960s
and 1970s. Spot zoning by the local aldermen played a role in developing the area surrounding
Altgeld Gardens. Now, half of the industrial operations that used to surround Altgeld Gardens
have closed. While in the past, haphazard development was allowed to happen, planners say the
city now has regulations in place that should prevent similar situations from happening again.'"’

The Far South Planning District has two planning teams: community planners and industrial
planners. While they do collaborate, the community planners primarily work with neighborhood
planning and the industrial planners work on redeveloping industrial areas. District planners
work primarily with four constituent groups: Community Development Corporations (CDC),
individuals, developers, and churches (which are becoming increasingly active in development
matters). In addition to the District’s professional staff, there are advisory groups for special
redevelopment areas. Within the Far South District, there are internal standing committees on
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design, site selection, evaluation, and landscape ordinance coordination. These committees are
made up of appointed individuals who are intended to represent diverse viewpoints.'*’

The planning district holds regular meetings that are open to the public. Notices about the
meetings are sent via FAX to community groups and interested individuals. The local
alderman’s staff also help DPD by communicating with local residents. DPD staff attend
community meetings when requested. While outreach is not a routine activity, the DPD does
some outreach as new projects come along and is required to mail out information regarding Tax
Increment Finance districts.'*'

Calumet Area Land Use Plan

The Calumet Region—which includes Altgeld Gardens—is currently slated for economic
revitalization and environmental improvements. The Calumet Area Land Use Plan, issued in
December 2001, sets out a vision for taking advantage of the region’s unique wetlands and
natural areas as well as the vacant industrial lands that are ripe for redevelopment. The plan was
developed by DPD in partnership with DoE and three non-governmental organizations: the
Southeast Chicago Development Commission, Openlands Project, and Calumet Area Industrial
Commission. Two federal agencies, EPA and the U.S. Forest Service, helped to fund
development of the Region’s land use plan.'*

The goals of the plan are to improve the quality of life in the Calumet Region by creating greater
economic opportunity and enhanced environmental quality, retaining and enhancing existing
businesses and industry, attracting new industrial and business development, and protecting and
enhancing wetland and natural areas.'”

The plan provides an overview and vision for 1,000 acres of industrial and 4,000 acres of open
space in a portion of the Far South Planning District. Because half of the industries located in the
Calumet Region have closed, the city is looking for ways to attract new businesses to the area so
they will provide local citizens with badly needed jobs and services.'”* The plan also calls for
reclaiming former landfills as open space for habitat and recreation.'*

Many agencies, organizations, and individuals helped to develop the Calumet Land Use Plan, but
most were representatives of government agencies. Some local elected officials and
representatives of several environmental and a few community organizations are listed in the
plan as having participated in focus groups.'”® But otherwise, Altgeld and other local residents
did not have much involvement in preparing the plan.

The land use map published with the plan delineates five major land uses for the Calumet
Region: industrial, public open space (for recreation), open space preservation (for wildlife
habitat), open space recereation (for recreation), and open space reclamation (reclaimed for
recreation from previous waste management sites).

The plan does not address Altgeld Gardens or any other residential neighborhoods under the
assumption that residential neighborhoods will remain in place where they are now. It is unclear
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whether, in attracting new business and industries to the area, the planners considered the
potential health and environmental impacts on surrounding neighborhoods.

Altgeld Gardens is at the southern end of the Calumet Region and, according to the land use
map, all five land uses would be located within a mile of Altgeld Gardens. However, as noted
below, the Calumet map—which includes several areas of open and recreational space near
Altgeld Gardens —is not consistent with the current zoning of the area, which still allows for
primarily manufacturing uses. Thus, zoning changes will be needed to implement the Region’s
plan.

Zoning in Chicago

Roles and Responsibilities

Three government agencies have primary roles in Chicago’s zoning decisions. DPD and the
seven planning districts prepare land use plans for the city. DPD also reviews plans for large
developments and proposes all land use laws, such as changes to the zoning code. The DPD’s
Department of Zoning enforces zoning laws, mostly through advance plan approval and
inspections thereafter. The City Council must approve all changes to zoning ordinances, but
aldermen are usually given great discretion in zoning matters for their wards.'”” Table 7-2
summarizes the role of various players in zoning decisions.

Zoning Districts

Chicago is divided into four basic types of zoning districts and many sub-districts. There are
also some special districts and planned manufacturing districts.

e Residential districts are primarily intended for residential uses; some
commercial and retail businesses may also be allowed.

e Business districts include offices and retail uses, and sometimes residential
uses.

e Commercial districts include offices, facilities for the sale of goods and
services, residential buildings, and a limited number of manufacturing uses.

e Manufacturing districts house industrial facilities like factories or warehouses
and some commercial uses. Industrial uses in the M1 and M2 subdistricts are
limited to those which do not bother their neighbors. M3 subdistricts house
businesses that might bother their neighbors. The performance standards for
nuisances like noise, vibration, smoke, and odors differ among the three
districts. Noise and vibration levels can be higher in M3 districts than in M1
districts."”®  All manufacturing facilities must comply with the air quality
requirements in the Chicago Municipal Code.'*

The penalty for violating the zoning code is $500 for each offense or day in violation, and
violators must also take remedial action to correct the infraction.
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Current Zoning Reforms

Chicago is now conducting a comprehensive revision of its zoning code, which has been in place
since 1957 but has been changed piecemeal ever since. In 2000, Mayor Richard M. Daley called
for this overhaul of the city’s zoning code. His goals are to insure the stability of residential
property values, maintain affordability of housing, provide vital retail areas, promote more
transportation choices, and ensure parks and open spaces throughout Chicago."*

The Mayor appointed a Zoning Reform Commission made up of aldermen, planners, architects,
bankers, and nongovernmental organization (NGO) representatives to develop the revised
code.”’ However, none of the NGO members seem to represent local community-based or
environmental justice organizations.

The Zoning Reform Commission plans to finish its work in the summer of 2003. Once
completed the proposed new zoning maps and other changes will be presented to the entire City

. 132
Council for a vote.

Table 7-2 Players and Roles in Chicago’s Zoning Process

Player Role in Zoning Process
Residents Offer comments and recommendations to developers and
and Business Owners aldermen on development proposals, either at public hearings

or through block clubs/community groups. Citizens can
submit proposed zoning amendments through the City Clerk.

Developers Submit applications, advocate for the proposed project,
and Property Owners provide information on development for other players.
Usually hire any architects and lawyers involved.

Reviews compliance for “as of right” zoning applications,

Zoning Department Staff prepares recommendations for other applications, and keeps
records.

Zoning Administrator Hears requests for exceptions to zoning requirements.
Department of Planning Issues recommendations to Plan Commission, develops plans
and Development Staff for city areas, provides staff support to Zoning Board of

Appeals and Plan Commission.
Plan Commission Reviews applications for Planned Developments, including
Planned Manufacturing Districts.
Aldermen Reviews all developments in her/his ward, and offers or
supports zoning amendments.
City Council Votes on all amendments to zoning ordinances.

Source: Adapted from Metropolitan Planning Organization, Revise, Recreate, Rezone: A Neighborhood Guide to
Zoning, 2001.
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Public Participation in Zoning Reforms

The Zoning Reform Commission has actively solicited public participation. In 2000, they held
seven community meetings in neighborhoods across Chicago, followed in 2001 with six public
workshops on specific zoning issues. Participants represented more than 300 business and
community organizations.'>>

The non-profit Metropolitan Planning Council (MPC) is also actively engaged in helping citizens
and neighborhood groups understand and influence Chicago’s zoning reform process. They have
developed plain-language guides and made presentations to community organizations about the
proposed zoning reforms.””*  In addition, the organization conducted community forums and
workshops to solicit public comment on the rezoning effort.

Focus group participants expressed concerns and made recommendations on two issues that are
particularly relevant to environmental justice, transitional areas between industrial and non-
industrial uses and public participation in the zoning process:

e Transitions at the edge of some industrial and non-industrial areas provide insufficient
protection. Focus group participants recommended requiring landscaping and setbacks
from industrial districts and creating transition requirements in manufacturing districts
that match existing standards for Planned Manufacturing Districts.

e Communicate better and provide greater opportunities for neighborhood participation in
the development review process. Focus group participants recommended expanding
current notice requirements, which are now mailed only to property owners within 250
feet of the property in question, to all neighborhood organizations and residents that
indicate interest in specific properties or areas of Chicago. They recommended
establishing neighborhood contact requirements for development proposals of a certain
scale, so that neighborhood organizations would have an opportunity to request an
informational meeting before the city’s review. They also recommended improving the
public notification process by posting announcements in public spaces.'*

Performance Standards for Manufacturing Districts

Chicago’s zoning ordinance establishes performance standards for noxious, odorous matter in
areas zoned as manufacturing districts, as much of the land near Altgeld is zoned (see below).

Smoke and Particulate Matter. All land uses established after May 1, 1959, must comply with
the city’s requirements governing air pollution and waste management, as set out in Chapter 11-4
of the Municipal Code of Chicago.'*

Odor. There are increasingly stringent performance standards in M1 to M5 manufacturing zones
for amounts of odor that can be detected along property lines. For all manufacturing zones,
emissions of noxious odors that are detrimental to or endanger public health, safety, comfort, or
welfare are considered public nuisances and are unlawful."’
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Toxic Matter. For all manufacturing districts, toxic matter cannot be discharged beyond the
property line in concentrations that can be detrimental to or endanger the public health, safety,
comfort, or welfare or cause injury or damage to property or business.'**

Significantly, however, neither performance standards applies to odors or toxic matter from land
uses that were in already in place at the time the revised ordinance was adopted.'

Zoning Near Altgeld Gardens

On the current zoning map, most of the area near Altgeld Gardens is zoned M3, or heavy
manufacturing.'*®  There are also a few M1 (restricted manufacturing) and M2 (general
manufacturing) districts, as well as a Planned Manufacturing District in the vicinity of Altgeld.
If the Calumet Area Land use Plan is implemented, some of the area near Altgeld Gardens would
be changed from manufacturing uses to open space, as discussed above.

ENVIRONMENTAL PERMITTING

Ilinois Environmental Protection Agency

The Illinois Environmental Protection Agency (IEPA) administers the state’s environmental
protection programs. EPA has authorized IEPA to administer most aspects of the federal air,

141
water, and hazardous waste programs.

e State Environmental Permits

The key categories of environmental permits issued by IEPA are: air pollution control permits
for constructing and operating a source of air emissions; water pollution control permits for
discharges into water, pollution control equipment, and operating permits; and land permits for
waste treatment, storage, or disposal. Proposed and final environmental permits for Illinois
facilities are available to the public online at a website maintained by EPA Region V.'*

e Emissions Reduction Credit (ERC) Bank

In 1995, IEPA began trading air pollution credits under the federal Clean Air Act. Through the
ERC bank, DoE helps businesses that want to build or expand meet federal and state regulations
for volatile organic chemicals (VOCs) by obtaining emissions credits for the amount of new
emissions they will create. According to IEPA, the ERC bank will reduce air pollution because,
when a business uses its credits, it must also commit to retire 30 percent of the credits, which are
given to the state and never used again. Companies participating in the ERC bank must also
complete an environmental project that benefits the community. '+
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Environmental Justice Policy

During the spring of 2003, IEPA began soliciting comments on a Draft Interim Environmental
Justice Policy. In addition to designating an Environmental Justice Officer for IEPA and an
advisory group, the policy sets out the following objectives:

e Ensure that communities are not disproportionately impacted by degradation of the
environment or receive a less-than-equitable share of environmental protection and
benefits;

e Strengthen the public's involvement in environmental decision-making, including
permitting and regulation and, where practicable, enforcement matters;

e Ensure that agency personnel use a common-sense approach to addressing environmental
justice issues; and

e Ensure [EPA continues refining its environmental justice strategy so that it continues to
protect the health of Illinois citizens and the environment, promote environmental equity
in the administration of its program, and is responsive to the communities it serves.'**

The strategy includes steps to improve public participation in permitting and other actions that
may have environmental justice implications. In addition to working with host communities to
identify potential issues, IEPA will hold meetings in and around the affected communities before
taking action. Sometimes, IEPA will hold small group” or living room” meetings for citizens
when they request a public hearing on a permit. These small meetings encourage greater public
participation and candid dialogue. Illinois regulations also allow for public participation in the
permitting process beyond the hearings required under law. Thus, IEPA will sometimes hold
informational hearings to inform the public about a proposed action or to gather information or
comments from the public before making a final decision.'®

For permitting actions where environmental justice concerns are raised, IEPA will look at the
information provided and other available information to assess whether there are potentially
significant, adverse environmental impacts. If there are any such potential adverse impacts, the
IEPA will either request an assessment or assess these impacts using the information and tools
reasonably available, and within the time constraints allowed by applicable state and federal law.
The assessments will be made available to the public and other affected persons or entities, and
an appropriate agency response will be made based on these assessments.

Local Siting Process

The Illinois Environmental Protection Act of 1970 also includes a local siting process for
pollution control facilities. '*® A pollution control facility is defined as any waste storage site,
sanitary landfill, waste disposal site, waste transfer station, waste treatment facility, or waste
incinerator. A developer who wants to build a new landfill or other pollution control facility
must get the approval of the local siting authority—either the county board in unincorporated
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areas or the governing board of a municipality. IEPA will not review a permit application for
one of these facilities until the local body has approved its location.'*’

Local governments may base their decision about the suitability of a pollution control facility
only in accordance with specified criteria. Several of the criteria would allow for consideration
of environmental justice concerns. The local government may consider whether:

e The facility is designed, located, and proposed to be operated so that the public health,
safety, and welfare will be protected,

e The facility is located so as to minimize incompatibility with the character of the
surrounding area and to minimize the effect on the value of the surrounding property;

e The traffic patterns to and from the facility are designed to minimize the impact on
existing traffic flow; and

e If the facility will be treating, storing, or disposing of hazardous waste, an emergency
response plan for the facility will be developed to include notification, containment, and
evaluation procedures to be used in case of an accidental release.'*

Within the city limits of Chicago only, local zoning and land use requirements can also be
applied as criteria for siting decisions.'®’

Additional public participation requirements are designed to assure adequate outreach to the
local community. The applicant must notify certain adjacent property owners and members of
Illinois' General Assembly from the legislative district in which the facility is to be located. The
applicant must also notify the general public through publication of a notice in a newspaper. At
least one public hearing must be held, and any person may comment on the proposed facility.'*

Chicago Department of Environment
Permits

Chicago’s DoE ensures compliance with and enforces air quality laws in the city. Additionally,
the DoE issues permits and conducts inspections at more than 2,100 industrial facilities to ensure
they are in compliance with laws and regulations."’

DoE issues air quality permits for such activities as installation of pollution control equipment,
incinerators and afterburners, dry cleaning equipment, and spray booths in auto repair shops.
DoE also issues permits for waste disposal facilities, such as landfills, transfer stations,
junkyards, liquid wastes, and rock crushers, and IEPA has delegated authority to DoE for issuing
permits of underground storage tanks.'>
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Enforcement

DoE enforces the municipal code and, through delegation agreements, also enforces some state
and federal environmental laws. DoE inspectors write tickets for violations, file inspection
reports, gather evidence, and provide court testimony. DoE’s enforcement programs cover
landfills, transfer stations, recycling facilities, junkyards, and rock crushing facilities, illegal
dumping, asbestos demolition and construction, odor complaints, air emissions, recycling,
removal and management of underground storage tanks, and response to emergencies involving
hazardous materials.'>

Public Participation

DoE relies heavily on the alderman in each ward to disseminate information about proposed
permits. Notices of alderman meetings are placed in the Chicago Sun Times, and the meetings
are held in the appropriate alderman’s ward. DoE generally does not use community groups to
participate in the permitting process, relying mostly on the aldermen to provide the local
perspective.

ANALYSIS AND RECOMMENDATIONS
Leadership and Accountability

The Calumet Region of Southeast Chicago has the potential to become a positive example of
sustainable development where the Region’s economic revitalization is tied to enhancement of
the natural environment. If this vision becomes reality, residents of Altgeld Gardens—along
with other citizens in the Region—will realize improved environmental conditions as well as
greater economic opportunities. To turn around both the negative image and the reality of the
Region’s contamination, however, leadership and coordination among many agencies and
organizations that are not accustomed to working together will be necessary. They must also
embrace the concept of achieving environmental justice, so that economic development
opportunities are not produced at the expense of people who already face disproportionate risks
from environmental threats.

Community activists, such as the People for Community Recovery based at Altgeld Gardens,
have brought attention to the environmental and health problems of residents in Southeast
Chicago. By educating citizens and creating political pressure, community groups have
produced positive results, such as a moratorium on landfills, enforcement actions against
violating facilities, and a demand for “green” industry as part of economic redevelopment plans.
Community-based organizations and environmentally-focused organizations share common
goals with regard to environmental improvement coupled with economic development. A
coordinated effort by these groups to work on their common goals could be a powerful engine
for ensuring action on problems at Altgeld and the rest of the Calumet Region.

Local agencies should adopt policies to ensure environmental justice, and should incorporate
active community involvement and careful evaluation of potential health and environmental
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impacts in their decision-making processes. These agencies also need to coordinate, so that their
collective resources can be used most effectively.

Unfortunately, responsibility is split among several autonomous organizations. Most notably,
the Metropolitan Water Reclamation District (MWRD) is managed independently by its own set
of elected officials, and is not under the jurisdiction of the City of Chicago. According to local
officials and federal staff interviewed for this project, MWRD has generally not been very
cooperative with other agencies. Odor problems at its sewage treatment and sludge drying
facilities are central to the environmental justice concerns at Altgeld Gardens, and odor is
considered a major impediment to attracting new industry and recreation in the area. Federal,
state, and local agencies should carefully and creatively examine all their authorities to see
whether a legal solution to this ongoing problem can be found.

Chicago’s Department of the Environment (DoE) does coordinate with the city’s Department of
Planning and Development (DPD) on new development. DoE reviews the environmental impacts
of new land uses and development and makes recommendations regarding consistency with
existing requirements. More recently, DoE has been working with the Department of Zoning to
draft new zoning guidelines. The zoning guidelines will include requirements for noise and view
barriers and measures to keep from having a heavy industrial area next to a residential area.'”
DoE also conducts environmental reviews for the Chicago Housing Authority (CHA).  But
more coordination is needed. For example, DPD does not coordinate with the Chicago
Department of Health."””® DPD staff say the health department focuses on people and social
factors, while they are focused on physical land use planning."”’ This narrow focus does not
recognize the need to make sure that public health concerns are addressed by land use plans.

City staff emphasized the central role that the ward aldermen play in delivery of services and in
getting things done. Their leadership and involvement is essential to success in dealing with the
environmental and economic problems of Southeast Chicago and Altgeld Gardens. Community
and environmental groups that gain the support of the local aldermen have a greater chance of
getting attention and action on their issues. Aldermen play an important role with regard to
zoning issues as well. All requests for zoning changes must be approved by the City Council,
and the Council normally follows the recommendation of the alderman for the ward where
changes are proposed.

Thus far, it is unclear whether or how Chicago’s current zoning reforms will address
environmental and public health threats, particularly where manufacturing districts are located
near residential districts. The city should ensure that its comprehensive new zoning code and
maps consider these impacts and that there are adequate safeguards. Grandfather clauses in the
current zoning ordinances—which cloud the city’s authority to enforce odor, smoke, and toxic
matter requirements when uses that pre-dated the ordinances— should be eliminated in the new
code.

While DoE staff acknowledge the particular concerns of people-of-color and low-income
communities, they do not have a goal, policy, or specific program for addressing environmental
justice. However, DoE staff have received environmental justice training from EPA’s Region V,
which has sparked ideas for addressing environmental justice in city programs. At the time this
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report went to press, IEPA was circulating for comment a draft Interim Environmental Justice
Policy."”® The draft policy sets out the state agency’s intent to consider disparate impacts in its
permitting and other decisions and to ensure fair and equitable delivery of services. However,
the policy would apply only to IEPA and not to other state agencies, and it is unclear how this
state policy might affect the environmental authorities that IEPA has delegated to Chicago’s city
agencies.

Permitting and Planning and Zoning Authorities

Plans for revitalizing Southeast Chicago call for sustainable, environmentally sound economic
development and enhanced natural resources. If this vision can be implemented, residents of
Altgeld Gardens and neighboring communities will benefit from increased economic
opportunities, as well as a healthier and more attractive environment.

Permits can play a critical role in minimizing otherwise adverse impacts of facilities.
Community and environmental groups can work with government agencies and businesses
during the permitting process—including the permit renewal process for existing facilities—to
ensure that facilities employ pollution prevention practices wherever possible and use the most
effective pollution control techniques when prevention is not possible. Permits can also require
facilities to manage their noise, odors, and traffic so that they will be good neighbors in the
community.

Depending on the type of permit involved and whether the program has been delegated (air,
water, waste, or multiple permits), IEPA and/or Chicago’s DoE will have the lead permitting
responsibility. Even where the city has direct responsibility for issuing permits, however, IEPA
needs to provide technical and other expertise if needed. IEPA’s proposed environmental
justice policy is designed to ensure that the agency’s permitting and program decisions do not
have a disparate impact on people-of-color or low-income communities. IEPA’s environmental
justice coordinator and Office of Community Relations can be a valuable source of support for
Chicago’s efforts to deal with environmental justice issues where city agencies implement
environmental programs. One area that should be carefully monitored is implementation of the
Emissions Reductions Credit bank, to ensure that no local VOC “hot spots” emissions result
from trading emission credits.

Chicago has made a political commitment to economic development that will protect the
environment and public health, and the city’s new zoning reform effort includes environmentally
sound development as a goal. Other signs of the city’s commitment are the stated goals and
objectives of the Calumet Regional Land Use Plan and the effort underway to develop a policy
on “green” industries.

Although additional economic development in Southeast Chicago may be a desirable goal,
questions remain whether it can be accomplished without further exacerbating the health and
environmental threats that area residents already face. To ensure that proposed projects are
acceptable to the community and prevent or strictly control pollution, the decision-making
process must include careful evaluation of potential impacts as well as active involvement of
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environmental justice and community-based organizations. Some new projects simply may not
be appropriate for the Region.

Already, community groups and environmental organizations are working with federal, state, and
city agencies, as well as with private developers, to make sure that new businesses at
redeveloped brownfields and old industrial sites will be environmentally sound. Government
agencies and community groups can encourage new or expanding businesses to use pollution
prevention practices, employ the most effective techniques for pollution control where
prevention is not possible, and take steps to be good neighbors by addressing potential noise,
traffic, and aesthetic concerns.

Clearly, it is not sufficient to have environmental permit conditions and ordinances on noise and
odor. There must also be effective monitoring and enforcement to ensure that these requirements
are being met. As in the permitting process, community groups and environmental organizations
must work together in holding government agencies and industry accountable for compliance
with permits, land use plans, and zoning and other local ordinances.

Setting Priorities and Reducing Risks

It is well established that residents of the Calumet Region face multiple environmental and
public health threats. Nearly all of the Southeast Chicago neighborhoods are overwhelmingly
African-American or have mostly people-of-color populations, with strong concerns about
environmental justice.

Once home to many thriving industries, Southeast Chicago must now deal with the fact that
many of its industries have moved away, leaving behind a legacy of contaminated land and
possibly ground water contamination. Thousands of acres of vacant land await redevelopment,
yet some of the facilities that remain still produce high levels of particulate matter and toxic
emissions, giving the region significant air pollution problems and placing it in nonattainment for
particulate matter.

The entire Calumet Region is a high priority for Chicago’s economic and environmental
improvement. Several efforts are underway to foster environmentally sound development that
will help to address both concerns, and will benefit local residents and all of Chicago. For new
facilities, zoning rules and environmental reviews can ensure proper use of buffer zones between
residential and commercial or industrial land uses; and the permitting process can promote
pollution prevention and ensure appropriate pollution controls are installed. Done correctly, the
redevelopment effort could become a model of sustainable development for other Rust Belt
communities.

Mitigating the impacts of existing pollution is especially difficult. The few studies about the
health impacts of possible cumulative exposures to contaminants have been inconclusive, leaving
no one satisfied. Citizens are tired of complaining but not obtaining any government action, and
government agencies cannot take action without very specific data to support proposed solutions.
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Nevertheless, a number of steps can be taken in the near term to help reduce environmental
exposures and risks to local residents. IEPA and Chicago DoE, with assistance from EPA as
appropriate, should develop and implement a strategy that includes the following actions:

e Monitor all facilities in the Calumet Region for compliance with environmental permit
and other requirements, and take appropriate enforcement actions to bring them into
compliance if they are not;

e For existing facilities, use the permit renewal process to solicit community perspectives
about the facility and incorporate new permit conditions that address their concerns;

e Develop and implement a strategy to address the odor issues that are a primary concern
of Altgeld and other area residents, as well as a barrier to business development, by:

o Actively involving citizens in developing and implementing the strategy, such as
by using focus groups and including citizen representatives on odor panels; and

o Exploring creative and aggressive use of existing legal authorities at all levels of
government—such air, water, and waste laws as well as general health and
welfare and nuisance statutes—to ensure that odors are controlled through
effective management practices and installation of appropriate, cleaner
technologies;

e By using analytic tools, modeling, and sampling, assess the potential health impacts of
cumulative exposures to contaminants in particular communities such as Altgeld
Gardens;

e Identify and address sources of contamination that are most likely to be responsible for
health impacts by ensuring compliance with current requirements and re-opening existing
permits if necessary to reduce risks; and

e Provide education and training to local residents on risks such as asbestos, lead paint, and
pesticides to prevent or mitigate household exposures.

Public Participation

Public participation and community outreach efforts by Chicago agencies appear to be minimal,
at best. For each neighborhood, public participation depends almost entirely on the local
aldermen. Staffs of both Chicago DoE and DPD said they rely on the aldermen’s offices to do
most of the outreach to community residents. DoE staff said they generally do not use
community groups in the permitting process, relying mostly on the aldermen to get the local
perspective on city permits. IEPA does more extensive community outreach on its air, water,
and waste permits. Building on the agency’s long-standing community relations program,
IEPA’s draft Interim Environmental Justice Policy sets out steps to ensure public participation in
permitting and other actions that may have environmental justice implications. In addition to
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working with host communities to identify potential issues, IEPA will hold meetings in and
around the affected communities before taking action.

Regarding land use decisions, the recommendations of the local alderman on proposed zoning
changes are generally approved by the City Council. Consequently, aldermen have substantial
influence with regard to both permitting and land use decisions. While alderman are elected
officials and must be responsive to the concerns of their constituencies if they wish to be re-
elected, Chicago’s DPD and DoE could, and should, do more to reach out to affected
communities regarding proposed decisions.

Chicago’s current efforts to adopt comprehensive zoning reforms provide a unique and critical
opportunity to ensure that environmental justice concerns are addressed. Ordinances controlling
the activities that can be conducted in each type of zoning district and requirements for set-backs
and aesthetics in transition areas between manufacturing and residential districts can be
improved. Controls on such community concerns as noise, odor, toxics, smoke, and traffic can
be strengthened. Penalties for violations can be increased above the current $500.

Focus group participants discussing Chicago’s current zoning reforms have highlighted the lack
of adequate public participation as a key defect in the city’s zoning process. Currently, only
property owners within 250 feet of a proposed zoning change must receive a written notification.
This notification requirement clearly leaves out renters and others who live beyond the 250-foot
line but may still be affected by the proposed change. To improve public outreach, these focus
groups have recommended developing lists of neighborhood organizations and residents who
have expressed an interest in specific properties or areas of Chicago to receive notices of
proposed zoning changes. They also suggested establishing a neighborhood contact requirement
for development proposals of a certain size, so that neighborhood groups could request a meeting
in advance of the city’s decision.

The first key step is to ensure an adequate public participation in the zoning reforms. While
Chicago has conducted some outreach about the process, and the public has been invited to
comment on draft materials, the real test will be the extent to which the city actively engages—
and listens to—the public when preparing the proposed new zoning maps.

RECOMMENDATIONS
Recommendation 1. Chicago should ensure that its current effort to adopt comprehensive
zoning reforms addresses community and public health concerns, and should plan and carry out

extensive public outreach and participation on the zoning reforms, particularly with regard to
proposed revised zoning maps. The reformed zoning code should:

e Require explicit consideration of public health and environmental impacts for all
proposed land uses;

e Strengthen controls on noise, odor, toxics, smoke, and traffic and make them apply to
both existing and future activities;
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e Incorporate set-backs, barriers, and other aesthetic measures in transitional areas between
manufacturing and residential districts;

e Increase penalties for code violations; and

e Broaden public participation to include written notification of proposed zoning changes
for all interested individuals and organizations, not just to adjacent property owners.

Recommendation 2. Chicago’s plans for economic redevelopment, such as the Calumet Area
Land Use Plan, must be implemented in a way that does not adversely impact neighboring
residential districts.  Strict enforcement of current requirements and fostering pollution
prevention measures can reduce impacts from existing facilities. With regard to new facilities,
the city must carefully consider the potential for disparate impacts on low-income and people-of-
color communities and accept only new developments that do not exacerbate already poor
environmental conditions or expose neighboring residents to increased pollution.

Recommendation 3. Officials of federal, state, and local agencies and local political leaders
should work with community representatives to develop and implement a strategy that will
address the odor issues faced by residents of Altgeld Gardens and other Southeast Chicago
neighborhoods. The strategy should:

e Give first priority to resolving the long-standing odor problem at the Metropolitan Water
Reclamation District’s wastewater treatment plant and sludge drying facility;

e Provide for an aggressive and creative review of each jurisdiction’s respective legal
authorities—including general welfare and nuisance laws plus water, air, and waste
disposal regulations—to find an enforceable solution; and

e Foster good neighbor dialogues between facility operators, representatives of community
organizations, and government officials.

Recommendation 4. Chicago agencies should expand their public participation efforts and
actively reach out to community-based and environmental justice organizations when making
permitting, planning, and zoning decisions. They should also ensure that these organizations are
represented on advisory panels and focus groups. The Illinois Environmental Protection Agency
should fully implement its Interim Environmental Justice Policy, and help Chicago’s planning
and environmental agencies to develop and implement comparable policies and practices.
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CHAPTER NINE

ST. JAMES PARISH, LOUISTANA

FINDINGS

Finding 1:  Louisiana law does not require local governments to adopt comprehensive plans
or zoning ordinances, and St. James Parish has no comprehensive plan or zoning ordinances.
Local officials say they lack professional planning staff, do not have adequate information about
current land use, and have only limited public support for land use controls on private property.

Finding 2:  Louisiana law authorizes regional planning organizations to assist local
governments that are interested in planning and zoning, but officials in St. James Parish have
seldom used these services.

Finding 3:  Regional planning officials and some St. James Parish officials acknowledge that
instituting zoning has the potential both to protect citizens and to create a predictable regulatory
structure for industry that might reduce future controversies about siting decisions. In 1990, the
Louisiana Department of Environmental Quality (LDEQ) issued a memorandum to all local
officials reminding them of their responsibility for protecting human health and welfare and of
their existing authority to exercise that responsibility when making local siting decisions. St.
James Parish officials are reluctant, however, to embrace land use planning or zoning because of
possible political objections to local government controls on decisions about how to use private

property.

Finding 4:  The government of St. James Parish does not identify environmental justice as
either a problem or a priority, in large part because parish officials believe there are no
environmental justice issues unless a polluting facility purposefully locates near a low-income or
people-of-color community intending to harm the residents.

Finding 5: Through a task force and public hearings, respectively, Louisiana’s Governor and
the state Legislature have solicited recommendations from stakeholders on environmental
justice. Stakeholders recommended developing an environmental policy act (“little NEPA”) and
examining whether the state needs land use planning and zoning. They also recommended
creating buffer zones around some industrial facilities. To date, these and a wide range of other
recommendations from these stakeholder processes have not been implemented by state or local
governments. If implemented, they would help to address many of the environmental justice
complaints in St. James Parish and elsewhere in Louisiana.

Finding 6: LDEQ has not been able to provide effective assistance for St. James Parish on
environmental justice issues because the agency lacks a vision, strategy, and tools that could help
local governments in Louisiana understand the health and environmental implications of their
siting decisions.
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BACKGROUND

About St. James Parish

St. James Parish (the equivalent of a county under Louisiana law)
is located in southeastern Louisiana between Baton Rouge and
New Orleans. It covers 246 square miles, and is predominantly
rural, with the Mississippi River running through the center.'

According to the 2000 Census, the population of St. James Parish
is 21,224, almost evenly divided between African-American and
white (non-Hispanic) populations; no other race or ethnicity
comprises more than one percent of the population.” Over 20
percent of the Parish’s general population and 27 percent of its
children live in poverty. Median household income is $35,277, with 37.4 percent of households
in the Parish earning less than $25,000 annually. Just over a quarter its residents 25 years or
older have not achieved a high school diploma or equivalent. Of the available labor force, 5.5
percent are unemployed. The largest industries reported in the Census are manufacturing (26.2
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and large-scale agricultural),

plus education, health, and social Size: 246.1 square miles

services (19.9 percent).’  St. Total Population: 21,216

James Parish suffers from out- Race and Ethnicity*:

migration and a lack of Afrlcan-Amerlcgn: 49.4 percent
. 4 White: 50.0 percent

economic development. Hispanic*: 0.6 percent

According to the 2000 Census, “some other race”: 0.1 percent

the Parish’s population has only Unemployment Rate: 5.5 percent

increased 1.6 percent in ten Median Household Income: $35,277

years.s Individuals Below the Poverty Level: 20.7 percent

High School Graduate or Higher: 73.9 percent
Environmental Setting *Total does not add up to 100 percent because some individuals specified more than
one race
The Parish contains large areas | Source: U.S.Census Bureau, Census 2000

of bayou (swamp and marsh),
and a settled strip of land on each side of the Mississippi River. Much of the area is not
inhabitable because of the high water table. Historically, the two strips of fertile land on either
side of the Mississippi consisted of plantations between the bayous and the River, with property
boundaries between them running perpendicular to the River. Today, these properties make
natural ports, with easy access for shipping.

The River is also a physical and cultural divide. Residents on the west bank have a strong
Acadian (French) heritage and are interested in preserving this cultural tradition. Many west
bank citizens still speak both Creole and English. By contrast, east bank residents, with direct
access to New Orleans and Baton Rouge, tend to be more oriented to the modern urban culture of
those cities. Most east bank citizens speak only English. There are no distinctive demographic,
economic, or social differences between the populations on either riverbank, although each
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community sees itself as distinct. The Parish also provides two sets of most public services, even
drinking water treatment plants, one on each side of the River.’

Economic History

When slavery ended, groups of free blacks, referred to as “companies,” purchased strips of land
on the edges of many plantations. The descendants of these freed slaves have remained there,
generation after generation, subdividing and re-subdividing the parcels. In general, these
communities are economically poor, but rich in family histories going back many generations.
The result is a series of small African-American communities—a few hundred people in each
community—whose residents live in dense clusters of dwellings on small strips of land.’

After these strips of land were purchased by the free black companies, the remaining plantation
lands were usually left to the plantation owners’ children and other descendents. Today, some
plantation properties are owned by up to 200 heirs. Other plantations have been sold for
development; and some now contain heavy industry that is dependent on river access. Of the
plantations that have not been sold, many are leased for growing sugar cane.®

Petrochemical and agricultural businesses are the major industries. Fourteen major factories in
St. James Parish produce, transport, or distribute chemical and petroleum products. The other
major industrial facilities in the parish include an aluminum producer, two grain exporters, a
sugar refinery, and a potato chip manufacturer.’

ENVIRONMENTAL JUSTICE CONCERNS
Environmental Quality in St. James Parish

LDEQ listed air toxics as the state’s highest environmental risk statewide for 2000.'® While is an
overall downward trend in toxic air releases, the state continues to be one of the largest toxic
release emitters in the nation.  In 1997, Louisiana ranked second highest for toxic releases,
with186,038,253 pounds of toxics released to air, water, and land."" Due to de-listing of one
chemical and reduced usage of another, in 2000 the state dropped to 11™ highest in toxics
releases, with 154,522,635 pounds of total releases.'”

St. James Parish is part of the 85-mile stretch along the Mississippi River where more than 100
chemical, petrochemical, refining, and industrial plants are located.””> The potential for human
exposures to toxic chemicals has earned this area the nickname “Cancer Alley.” According to
the Toxics Release Inventory, St. James Parish has an extraordinarily high level of toxic
releases.'* For 1997—the year the Shintech environmental justice case was filed (discussed
below)—put St. James in the national news, the Parish ranked 27" in the nation for total toxic
releases, with 16,653,641 1bs."> In 2000, St. James Parish was ranked as the 90™ highest county
in the nation for toxics releases; and its total toxic releases were 4,815,816 pounds, including
4,510,587 pounds of toxic air releases.'®
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In 2000, 88 percent of the air pollution causing cancer risks in St. James Parish was from mobile
sources; while 9.9 percent was from area sources and two percent was from point sources.!” A
1998 EPA analysis for the Shintech case found that there were 30 polluting facilities within a
four-mile radius of people residing in St. James Parish.'®

With regard to air quality, St. James Parish was designated as nonclassifiable for ozone in 1995,
but the adjacent parish of Ascension and nearby parishes of Iberville and Livingston are
classified as in serious nonattainment areas for ozone.'” Based on 2000 air quality data, St.
James Parish has also been rated as one of the worst counties in the nation for nitrogen oxides,
particulate matter (PM-2.5 and PM-10), and sulfur dioxide.”

Health Issues

According to EPA, air toxics—which are a major concern for Louisiana’s Industrial Corridor*'
—can cause serious health problems including cancer, respiratory irritation, nervous system
problems, and birth defects. These effects can be minor and more immediate, like eye irritation,
or longer-term and life threatening, like lung cancer.””

The potentially adverse health effects from chemical exposures have been a major issue for
residents of Convent, a town in St. James Parish. In the late 1990s, Convent residents raised
environmental justice claims about a proposal for a new polyvinyl chloride facility in their
community. Many residents testified about their health concerns associated due to air emissions
from nearby industrial facilities, including “respiratory problems, such as asthma..., leukemia,
skin rashes, lung damage, and premature death.”” Members of the community also expressed
concern about the health effects of the cumulative risks associated with their exposures to
multiple chemicals and the wvulnerability of sub-populations near the proposed facility—
including children attending two elementary schools and a Head Start center within one mile of
the proposed boundary for the chemical plant.**

Industry and state officials have disagreed over designation of Louisiana’s Industrial Corridor as
“Cancer Alley” because some past studies have not shown that overall cancer rates are
substantially different in the Corridor when compared with cancer rates in the rest of Louisiana.”
Community and environmental groups assert that analyzing health information on a regional or
parish basis may fail to detect cancer clusters or the result of other very localized impacts from
emissions, like those of concern to St. James Parish residents.” Rather, they claim that science
has not caught up with the way these localized health problems should be analyzed. An
environmental epidemiologist, Ellen Silbergeld from Johns Hopkins University, recently said:
“This is not a sensitive science.... The numbers of people are too small and our ability to see a
differencezz7 in their disease patterns is very imprecise. So the two things just compound one
another.”

The shortcomings of current tools to assess localized pollution impacts have been acknowledged
by organizations like the National Academy of Science. In 1999, the Committee on
Environmental Justice of the National Institute of Medicine conducted a study on environmental
justice problems and recommended, among other things, that research to address these issues
“must improv[e] the science base and collect data that is [sic] relevant to policy-makers.”®
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Sources of Health Data

There are a number of data sources and organizations responsible for gathering health-related
data for Louisiana, the Industrial Corridor, and St. James Parish.

e Federal Cancer Data

According to the National Cancer Institute’s Cancer Burden Fact Sheets for 2002, “Louisiana
ranks second highest overall in cancer mortality rates among the 50 states and Washington, D.C.,
with 237.3 deaths per 100,000 persons, compared to 206.0 for the United States.”* The average
annual age-adjusted mortality rates for cancer deaths per 100,000 persons, by race, [during]
1995-1999 for lung, colorectal, and breast cancer is higher for blacks than for whites in the
United States, and the rate is higher for blacks in Louisiana than it is for blacks nationwide.*
The mortality rate for prostate cancer is also dramatically greater for blacks in Louisiana (73.7
per 100,000) than for whites (32.7 per 100,000), and much higher than the overall national rate
of 33.9 per 100,000.”

The National Cancer Institute’s State Cancer Profiles, Death Rate/Trend Comparison by
State/County™  for all races through 2000 notes that St. James Parish ranks higher than the
national rate of lung and bronchial cancer deaths for males of all races, butbelow the national
rate in this same category for females of all races. Yet, the Parish’s breast cancer rate for
females of all races is similar to the national rate. These profiles do not provide Parish data for
other cancers for the parish because these data were either “too sparse to provide stable estimates
[or to] ensure confidentiality and stability of rate estimates.”>

e State Cancer Data

The Louisiana Department of Health and Hospital’s Section of Environmental Epidemiology and
Toxicology (SEET) is charged with investigating potential long-term and short-term health
effects caused by chemicals in the environment and residents’ exposures to toxic pollutants.”*
Although SEET has not conducted any health effects studies in St. James Parish,.”” there is a
study underway now—called the Lower Mississippi River Intra-agency Cancer Study—to
analyze the frequency of lung cancer among residents of the Industrial Corridor.*

The Department of Health and Hospitals does produce a periodic health profile report for each
parish with a variety of health statistics, including a section on environmental health.>”  The
1999 version of this report, which is the most recent, provides data on toxic releases in St. James
Parish for 1997 (8.1 million pounds to air; 7.8 million pounds to water; and 843,678 pounds to
land); but it contains no analysis or other information about health effects on Parish residents.”®

The Louisiana Tumor Registry “does not calculate [cancer] rates for individual parishes because
of concerns of statistical instability in some of the smaller parishes.”™  The Registry does,
however, have cancer counts for St. James Parish during 1995-1999, although these data are not
disaggregated by race or sex. The Parish’s counts of in situ and invasive cancer cases for these
years among males and females of all races showed the top cancers for females to be breast,
colon, rectum, lung, and bronchial cancers (118 out of a total of 207 cancers for females).* For

194



males of all races, the top cancers were prostate, lung, bronchial, colon, and rectum cancers (145
out of a total of 243 cancers for males).*!

The Registry’s data on cancer mortality rates for the Industrial Corridor during 1994-1998, by
race and sex, show that blacks had higher mortality and cancer rates than whites in the Corridor,
the state, and the United States, as well as higher rates than for all blacks in the United States.*
The Registry’s data show that for the six-year period, mortality rates per 100,000 (age adjusted
to the United States 1970 population) were 345 for whites and 483.1 for blacks.” For Louisiana,
the mortality rates per 100,000 were 370.7 for whites and 497.3 for blacks. The comparable
numbers for the United States are 337.8 for whites and 458 for blacks.** But the Registry did not
analyze the data, so no conclusions can be drawn as to their significance.

Cancer rates by race and gender for the Industrial Corridor® during 1995-1999 show that they
are higher overall than in the rest of Louisiana and the United States, and that rates for blacks are
higher than for whites in each area.*® These rates are per 100,000 people, adjusted for age using
the United States population in 2000.*

The Shintech Case

In 1996, the Shintech Corporation, a Japanese producer of polyvinyl chloride, announced its
intent to build a $700 million facility, including an incinerator, in Convent, Louisiana, a small,
predominately African-American community in St. James Parish.*® The company’s air permit
application indicated its intent to emit annually more than 104,000 pounds of vinyl chloride,
360,000 pounds of methanol, 102, 000 pounds of chlorine, and 64,800 pounds of hydrochloric
acid.* At the time, St. James Parish ranked 27" in the nation for total toxics releases.™

A group of local citizens, calling themselves the St. James Citizens for Jobs and the
Environment, organized to oppose the siting of this facility,”’ which would have been located
near 16 other large industrial plants.”® (See map on the next page.) Their primary concern was
the potential threats that the facility would pose to the health and safety of the community.>®

On behalf of the St. James group and several other organizations,”* two significant actions were
initiated. First, in May 1997, the Tulane Environmental Law Clinic filed an administrative
complaint against LDEQ under Title VI of the Civil Rights Act of 1964, opposing LDEQ’s
approval of a permit for the Shintech facility.”> Second, in July 1997, the Louisiana
Environmental Action Network (LEAN) filed a petition with the EPA Administrator to revoke
Shintech’s air permit, on the grounds that it was not issued in accordance to federal
requirements.”®

The 1997 Shintech case was not the first Title VI case filed against Louisiana’s Department of
Environmental Quality.”” The case was, however, significant for a number of reasons:
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It highlighted the potential disproportionate amounts of new pollution in an area already
ranked nationally as having significant total toxic releases.

The local citizens gained national and international attention for their cause by enlisting
the help of other Louisiana and national environmental and civil rights organizations to
assist them, thus raising the profile for issues of environmental justice for all impacted
communities.”®

It highlighted the significant obstacles faced by citizens complaining about
environmental justice problems when seeking redress. In this case, these obstacles
included not only the highly technical nature of the permitting process, but also the
political dimensions of opposing a new multi-million dollar facility and a state
bureaucracy that wanted to attract more new businesses.

It dramatically illustrated the need for effective state management of programs to protect
human health and the environment, when EPA agreed with complainants that the law had
not been followed by Louisiana and revoked the air permit for Shintech, marking the first
time that EPA had ever rejected an air permit because of a citizens’ petition.”’ LDEQ
was then required to begin the permitting process again.®”

The issues raised by the citizens pointed not only to their concerns about health issues
associated with air toxics, but also to a different vision of economic development for the
Parish.®  The citizens wanted “a cleaner environment and greater economic
opportunities,’clean businesses’ that employ local residents and enhance the
community.”®

As the result of the Tulane Law Clinic’s involvement in the Shintech case, the Governor of
Louisiana “threatened to go after Tulane’s tax breaks and to ask supporters to reconsider their
financial contributions because of the [law] clinic’s activities.”® Additionally:

The Louisiana Supreme Court investigated the Tulane Environmental Law Clinic, at the
request of some major industry groups, who said the “environmental law student
practioners should be regulated more closely because business in the state was being
negativelyéimpacted by their misguided challenges to environmental permits and other
practices.”

The Court’s investigation resulted in a revised rule that re-defined “indigence” to be 200
percent of the federal poverty level, thus severely limiting the law school’s ability to
represent community groups like St. James Citizens for Jobs and the Environment.

The Secretary of the Louisiana Department of Economic Development compiled a list of
nonprofit organizations with the intent to, as he put it, “use every legitimate method at
my command to defeat them.”®

For their part, Shintech officials’ were interested in moving to Convent because of easy access to
the Mississippi River and railway lines, as well as the availability of needed raw materials like
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natural gas and salt.® The company also proposed to provide “165 full-time jobs and 90 contract
positions, plus 1,800 temporary jobs during construction.”®” After the initial controversy about
siting the facility in Convent, Shintech additionally agreed to provide $500,000 for local
residents’ job training and small business development, with support from the local chapter of
the National Association for the Advancement of Colored People.”® Convent residents opposed
to the facility were not, however, persuaded by the promises of jobs, which they believed would
not benefit very many local residents because they required higher skill levels than most local
workers had attained.”

There were also community residents who favored the facility, provided that real benefits
accrued to local residents.”’ This group, however, received financial support from Shintech.”'

In the final analysis, for those opposed to the facility, the issue was not whether Shintech was
attempting to harm the community intentionally, but rather the harmful effects that additional
toxic emissions would have on the area.””

Parish and state officials saw the project very differently. In their eyes, the benefits were clear.
The Parish economy had been growing slowly, and Shintech would bring 165 permanent jobs,
plus 1,800 temporary construction jobs. Further, the company planned to buy 3,000 acres, using
400 for the plant and the rest as a buffer zone.” Parish officials had researched other Shintech
facilities and found no past environmental problems, so they believed that Shintech workers and
the communities around other Shintech plants did not seem unhappy with the company.74

Leaders on both sides of the issue claimed to be supported by the majority of Parish residents.
While Parish officials were still in private conversations with Shintech and before LDEQ had
acted on the permit, they were invited to a community meeting and, according to them, were
“attacked and blindsided” by accusations of environmental racism.”> They claimed they did not
understand the charges of racism. They believed that the community had good race relations and
asserted that race was not considered when selecting the site for this facility. Also, Parish
officials thought that many who opposed the Shintech facility seemed to be white outsiders, not
from the local black community. In their view, these activists merely hurt the community by
driving away potential jobs, leaving the community with no alternatives for economic
development.”® As this local issue made national headlines, the Governor of Louisiana came to
Convent, went to the neighborhood closest to the proposed Shintech site, and asked several
people if they wanted the project. He concluded that they did after getting several affirmative
responses.

LDEQ’s Secretary took the position that the community was focusing on the wrong organization
to solve the problem, because it was a problem of siting, not the environmental permitting
process for which the Department was responsible. According to the then-Secretary:

What you see happening is first and foremost an absence of normal zoning
regulations that might keep people from building a sewerage plant or a refinery or
a gambling establishment next to your house. There’s no debate; there is a woeful
lack of rules. Because you don’t have zoning, they turn to environmental
agencies. We have regulations. We can’t just say we want all buses painted red
because it’s pleasing to the eye. If it meets the regulations, if it meets the science,
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then taking action is a ministerial function. You can’t just take action because
someone says, “Oh, I don’t really want you to locate there.””®

This was not a new position for the Department. In 1990, LDEQ’s previous Secretary had sent a
memorandum to local officials in Louisiana clarifying their responsibility for public health and
the environment, and admonishing them to consider fully the environmental implications of
industry siting decisions.”

Audits of Louisiana Environmental Programs
Environmental justice organizations do not, however, agree that LDEQ has only a ministerial
role. Environmental justice concerns in Louisiana and St. James Parish raise serious issues with

the overall effectiveness of LDEQ.

Audit by EPA’s Inspector General

In 2001, the Regional Administrator for EPA’s Region VI, which has oversight responsibility for
Louisiana, received a petition from the Tulane Environmental Law Clinic:

Requesting EPA to withdraw Louisiana’s authority to implement the National
Pollutant Discharge Elimination System (NPDES) water program. In March of
2002, the New Sarpy Concerned Citizens Group [also] petitioned Region 6 to
withdraw from Louisiana the Resource Conservation and Recovery Act (RCRA)
hazardous waste program and the Title V air permit program.”™

The Regional Administrator asked the EPA’s Inspector General to investigate these concerns.
The resulting audit highlighted the deficiencies of Region VI in overseeing Louisiana’s
environmental programs, by failing to establish measurable performance goals, not holding the
state accountable, and failing to ensure data quality from LDEQ.®'

In August 2002, another report by EPA’s Inspector General focused on public participation in
Louisiana’s air permitting program and EPA oversight. That report concluded the program met
basic requirements, but could be improved by:

e Better record keeping;

e A clearly defined role for the agency’s public participation group; and

e Increased public access to information about sources that receive multiple air
permits.™

The report recommended that EPA improve its review of public comments before approving

LDEQ’s air permits and take a more proactive role in assuring that LDEQ carries out its
commitments to EPA for improving public participation.®
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Concerns about Emissions Trading Program

Federal oversight of the Louisiana environmental program also came under scrutiny in
November of 2002, when EPA employees raised concerns about its approval of LDEQ’s trading
program that allows industry to trade emissions of toxic volatile organic compounds (VOCs) for
reductions in nitrogen oxide emissions.** EPA employees said that LDEQ’s program violates
EPA’s own environmental justice policy because of the potential for disproportionate impacts on
low-income and minority communities. They also alleged other deficiencies in the state trading
program:

e Failure to ensure that trades will result in net reductions in air pollution;
e Lack of safeguards to prevent double counting and other illegitimate trades; and
e Inability of state authorities to conduct reliable monitoring of industry exchanges.*

Louisiana’s Legislative Auditor

Other audits have revealed a number of concerns about LDEQ’s overall performance. In March
of 2002, Louisiana’s Legislative Auditor released a performance audit of LDEQ that found four
categories of deficiencies:

1. Monitoring Functions

e LDEQ could not easily provide accurate information about the facilities regulated by
its programs.

e LDEQ had not issued 66 percent of water permits as committed to EPA, and to issue;
many facilities are operating under expired permits. Moreover, 69 percent of major
water facility permits and 73 percent of all solid waste facility permits have expired.

e Twenty-six percent of the required self-monitoring reports in the sample for water
and 22 percent of the required reports for air in the sample were either never

submitted to LDEQ or could not be located at LDEQ.

2. Enforcement Functions

e Some violations never received enforcement actions, and some enforcement actions
were not escalated when a facility continued to have the same or similar violation.

e Eight percent of the formal water enforcement actions in the sample were issued more
than 150 days after the violation occurred.

e LDEQ has not collected nearly $4.5 million—75 percent—of the monetary penalties
it assessed in fiscal years 1999, 2000, and 2001.
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e LDEQ’s beneficial environmental projects and negotiated settlements may not
effectively penalize facilities with violations.

3. Complaint Resolution Process

e One-third of complaints in the sample were not handled within five days from when
LDEQ received the complaint.

e Some complaints in the sample that appeared to involve a violation were never the
basis for any enforcement action.

e Most complainants in the sample were dissatisfied with LDEQ’s handling of their
complaints.

4. Other Issues

e Many of LDEQ’s vital documents could not be located, were misfiled in agency
files,or were indexed incorrectly in electronic files.

e Nearly $11 million in fees were never collected because of LDEQ’s poor billing and
collection practices.*

Other Environmental Justice Concerns

This legislative audit and the report of EPA’s Inspector General confirmed the concerns of
environmental justice groups about the failures of LDEQ and EPA Region VI in protecting their
health and welfare of local residents, and they highlight the continuing incidents that harm public
health in communities like St. James Parish.

Recent vinyl chloride contamination of well water used for drinking, bathing, and cooking in an
African-American community in Iberville Parish, two miles from a chemical plant that produces
vinyl chloride, also illustrates why the Shintech case caused such concern among many St. James
residents.”” Louisiana’s first grand jury on environmental issues has been impaneled amid
allegations that the state’s Department of Health and Hospitals had known about the
contamination since 1997 but, through what state officials call “human error,” failed to inform
the community or other authorities, including EPA and LDEQ.™

Residents of this small 300-person community are concerned that their high rate of miscarriages
may be attributable to the vinyl chloride.® Health officials have provided them with pamphlets
“warning them of possible threats from vinyl chloride to unborn children,” and acknowledging
that this chemical can also cause “liver cancer, nerve damage, [and] circulatory problems.” In
the final analysis, however, scientists are unsure what the effects might be from bathing in and
drinking water contaminated with the chemical.

Responding to these concerns, in June 2002, the Governor established a task force to review and
report on the funding and performance issues at LDEQ. The task force—made up of
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representatives from industry, the environmental community, public interest groups, and
government—produced their final report in March 2003, with specific recommendations for
correcting various deficiencies. While the report does not address environmental justice issues
specifically, it does include recommendations for improving enforcement and enhancing public
access to information, all concerns frequently raised by environmental justice groups.”’

PLANNING, ZONING, AND GOVERNANCE IN LOUISIANA
Louisiana Planning and Zoning Laws

The Louisiana Constitution authorizes local governments to adopt regulations for land use,
zoning, and historic preservation; and state-planning legislation has authorized adoption of local
land use plans since the early 1920s.”> However, the state does not mandate local planning or
zoning by parishes or towns, nor does it provide incentives for local governments to engage in
such activities. If a locality nonetheless chooses to plan, it must adopt a master plan to promote
health, safety, and general welfare; provide for adequate light and air; include adequate traffic
provisions; and provide for the healthful and convenient distribution of population, open space,
and public housing.”

Localities in Louisiana must file their plans with the State Planning Office and also file their
plans and zoning ordinances with the appropriate regional planning commission, but solely for
informational purposes. There is no coordinated statewide plan for Louisiana, no statewide role
in local planning, and no mechanism for state approval or enforcement of local plans.”* The
Louisiana State Planning Office does, however, engage in some planning activities, such as
surveying state resources, reviewing local planning, and coordinating the planning and
programming of individual state agencies.” In addition, the Legislature authorized creation of
certain regional development districts to facilitate intergovernmental cooperation and to
coordinate state, federal, and local planning and development programs. *°

The South Central Planning and Development Commission carries out regional planning for the
district where St. James Parish is located (see section below on planning).”” When enacting
comprehensive plans, these regional planning commissions must hold at least one public hearing
and must give appropriate public notice, including posting the purpose, time, and place of the
hearing in a newspaper of common local circulation.”

Local Governance in St. James Parish

Under Louisiana law, a parish is the approximate equivalent of a county and has jurisdiction over
the unincorporated areas within its borders.” There are two incorporated towns in St. James
Parish: Lutcher and Gramercy. Each has its own local government with planning and zoning
capabilities,'” but these two incorporated towns are not involved in this case study. The
remaining unincorporated areas of St. James Parish operate under a home rule charter that grants
the Parish the right to establish rules of governance “requisite or proper for the management of
its affairs, not denied by general law or inconsistent with the constitution.”'®" A Parish Council
acts as the principal governing body for St. James.'**
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The Parish Council—made up of 7 members who are chosen by general election—and its
President govern St. James Parish, along with other elected and appointed officials. The Parish
President, who has served for 14 years, is the political and administrative head and appoints four
area directors for operations, finance, human resources, and emergency preparedness. These
directorships are further subdivided into several departments with appointed department heads
who also report to the Parish President.'”

The Office of Planning and Permitting comes under the Director of Operations and is responsible
for construction permits, fees, and notifications concerning building permits.'® It is a relatively
new function, first established in 2001 105

The Parish supplements its professional staff with advisory commissions composed of citizen
volunteers appointed by the President and (elected) Parish Council. These commissions include
a Planning Commission, Coastal Zone Management Board, and Economic Development
Board.'"

Planning Commission

The St. James Planning Commission has ten volunteer members. It has authority for
decisions about subdividing plots of land in unincorporated areas of the Parish.'®’

Coastal Zone Management Board

The St. James Coastal Zone Management Board has eight appointees and three major
functions:

e Protection, development, and restoration or enhancement of the Parish’s coastal
zone;

e Supporting and encouraging multiple uses of coastal resources, consistent
maintaining and enhancing their renewable resource management and
productivity; and

e Developing and implementing the coastal zone resource management program.

The Coastal Zone Management Board also has authority to review rules and regulations relative
to coastal resource management; review and comment on any permit application; review and
recommend modifications to the Parish Council on the coastal zone management program; issue
deny, or modify permits issued by the Parish President; inspect or investigate conditions relating
to the zone; and conduct other investigations related to the program.'®®

The Director of the program is a civil engineer, and experts are retained as needed to assist the
citizen board with technical expertise.'” The parish-level board has never denied a permit, but it
has required permit conditions that have made it difficult for new development to proceed,
particularly to protect wetlands.''® Louisiana’s coastal management agency has jurisdiction over
“uses of state concern,” including gas and oil related facilities; but the Parish Board has
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jurisdiction over “uses of local concern,” including houses, camps, small developments, and
some large industry that does not fall under the state’s jurisdiction.'"!

Economic Development Board

St. James’ Economic Development Board has 17 members. Each Parish Council member
appoints two members, and the Parish President appoints four members. The Director of the
Office of Economic Development invites interested companies to make presentations before the
Board, works closely with them, and seeks to recruit new businesses through other outreach.
While the Board cannot require new industry to hire local residents, the Board negotiates to
encourage local hiring.

Planning in St. James Parish

The Parish does not have a planning department, a comprehensive plan, a future land use plan, or
any professional planners on staff. Nor does the Parish intend to develop a comprehensive plan.
Parish officials offer two reasons for their decision. First, with no professional planning staff,
the Parish is reluctant to overburden its volunteer planning commission, which also supervises
compliance with the subdivision ordinance. Second, Parish leaders believe it is important to
study current land uses before undertaking planning.''> Toward that end, the Parish is in the
midst of developing a land use inventory based on a geographic information system (GIS) that
will enumerate all of the Parish’s existing land uses and parcels.'"

South Central Planning and Development Commission

The South Central Planning and Development Commission (SCPDC) was formed in 1973 under
Louisiana State Executive Order 27. SCPDC handles regional planning in Louisiana Planning
District Three, which covers six parishes, including St. James, as well as six municipalities,
including Lutcher and Gramercy. A 24-member Board, whose members are the top elected
officials of each Parish and municipality, governs the SCPDC.

SCPDC is partially funded by the parishes, and it assists member communities in developing
master land use plans, master recreation plans, and capital improvement plans. SCPDC also
helps with coastal zone management, transportation planning, environmental assessments and
impact statements, floodplain management, subdivision regulations, zoning ordinances, and
administration. In addition, SCPDC provides assistance on community development, historic
preservation districts, and historic structure surveys.

SCPDC also serves as a conduit for state information on environmental and development
permits. SCPDC receives notice of every permit application filed with LDEQ and passes this
information on to affected local governments. The commission also works closely with other
regional agencies, such as the Barataria Terrebonne National Estuary Program, the Port of South
Louisiana, and the Greater Lafourche Port Commission.

Although St. James has access to the planning resources of SCPDC, regional planners there
report that St. James seldom utilizes their expertise.''*
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Zoning and Related Ordinances

The incorporated towns of Lutcher and Gramercy have adopted zoning ordinances, " but the St.
James Parish Council has yet to do so for the unincorporated areas. The Parish President
explained this reluctance is due to the belief that zoning infringes on individuals’ ability to
control privately owned property.''® According to Parish officials, local citizens heavily resist
zoning. In the absence of a state mandate to do so, the Parish has chosen not to adopt a land use
plan or any zoning ordinances.'"’

St. James’ failure to utilize zoning that would separate residential areas from industrial uses has
two important economic consequences for the Parish. First, low-income housing is often located
near heavy industry because an undesirable use can be located anywhere, leaving the poor
helpless to resist new sources of pollution.'" Second, the lack of zoning could deter new
businesses that, fearing litigation, do not want to locate near residential areas.''” A Parish
official also acknowledged that the lack of zoning is a concern for watchdog groups concerned
about environmental justice in the Parish."”’ Another city official identified zoning as one of the
biggest cross-cutting issues in the Parish, and described zoning and land use plans as “laws to
help poor people.”’”! This official described the Shintech incident as resulting from local
government’s lack of foresight to understand the implications of its siting decision.'*

Although reluctant to accept restrictions on its industrial properties, St. James has imposed
restrictions on residential property. For example, St. James’ has adopted an ordinance requiring
that plans for any new subdivision be submitted to the Parish Council and allowing time for
public comment, public hearings, and approval by both the Planning Commission and the Parish
Council. The subdivision ordinance has multiple aims, including to:

e Protect the character, social, and economic stability of all parts of the Parish;

e Protect the value of Parish land, buildings and improvements; preventing
pollution of air, bayous, canals, and other water bodies;

e Preserve the integrity, stability, and beauty of the community;
e Preserve the natural beauty and topography of the Parish; and
e Provide for open spaces.

To achieve these aims, the ordinance contains specific guidelines and design standards for many
aspects of residential subdivisions, including roads, shoulders, utilities, and drainage.123

ENVIRONMENTAL PERMITTING
Beginning in the early 1990s, various Louisiana agencies began to address the environmental

justice concerns that some of the state’s African-American communities had vigorously raised.
While the Governor, the state Legislature, and LDEQ have noted the importance of
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environmental justice, to date their collective actions have not resulted in any official definition,
policy, or program beyond troubleshooting on specific issues as they emerge. Their efforts have,
however, produced a body of recommendations that, if implemented, could provide useful tools
for addressing environmental justice issues and other problems caused by the siting decisions of
local governments.

Louisiana Department of Environmental Quality

LDEQ has primary responsibility for issuing the environmental permits, including the Shintech
permit that caused major concerns for the state’s environmental justice communities.'** LDEQ’s
permitting responsibilities are carried out by its Office of Environmental Services, a multi-media
office that also has responsibility for licenses, registrations, certifications, authorizations, pre-
permit meetings, small business assistance, customer assistance, outreach, and a complaints
hotline.'"” The Community/Industry Relations Group that has responsibility for responding to
environmental justice concerns is housed in this Office.'*®

LDEQ began to address environmental justice issues in 1992. In that year, citizen concerns
about a permit for a new commercial hazardous waste incinerator eventually resulted in the filing
of an administrative complaint with the U.S. EPA under Title VI of the Civil Rights Act of
1964.'” LDEQ decided to address this problem by creating voluntary opportunities for
dialogues between community members and industry representatives to discuss their mutual
concerns.'”® While the Department provided technical workshops for the citizens at these
meetings, it otherwise saw its role as solely a neutral convener.'” LDEQ’s philosophy was to
“teach people how to solve their own problems with minimal government interference.”'*® The
Department hired a coordinator to manage the panel project, EPA provided the initial funding,

and LDEQ created an environmental justice group that reported to LDEQ’s Secretary."!

Between 1993 and 1994, three panels were convened for St. John the Baptist Parish, the
Industrial Corridor, and Mossville and Westlake in Calcasieu Parish.'*> These panels and other
efforts of LDEQ’s environmental justice group did produce a few actions that may benefit some
communities. Examples include creating a recreation area, getting financial support for job
training, providing citizens with training for responding to emergencies, installing wind socks,
and setting up community advisory panels for some industrial facilities.'”*

In 1996, with a change in state administration, the environmental justice group was renamed the
Community/Industrial Relations Group'** and was moved to LDEQ’s Office of Environmental
Services as part of the Stakeholder Outreach Section.  The program manager for
community/industry relations heads the group, and it remains there today.'”> This program
manager also serves as LDEQ’s ombudsman and, as such, still has direct access to LDEQ’s
Secretary.'*

The three-person Community/Industrial Relations Group tries to keep an eye on any potential
LDEQ actions across the state, such as decisions on permit applications, that may raise
environmental justice concerns. They then notify appropriate LDEQ staff if they think there
might be such problems. They also work to try to defuse issues when they arise."’
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The Community/Industrial Relations Group’s standard operating procedures serve as the only
guidance for LDEQ’s staff on how to respond to environmental justice problems.'”® These
procedures are posted on the agency’s Intranet. Suggested best practices for better public
participation include considering access to transportation, providing translators to overcome
language barriers, and adjusting the time and location of meetings to accommodate the public’s
availability. These procedures can be used by any LDEQ staff who may chose to do so.'*’

LDEQ has also developed draft environmental justice strategic plans, but the
Community/Industry Relations Group is waiting to make them final until after they receive
formal guidance on Title VI of the Civil Rights Act of 1964 and environmental justice from
EPA."" However, LDEQ has not changed any of its permitting procedures to address
environmental justice concerns. The Department works with local governments on siting issues
as they emerge through the usual public participation process, and uses its environmental justice
staff to troubleshoot any problems that arise.'*!

Environmental Justice Report to the Legislature

In 1993, the Louisiana Legislature passed Act 767, which required the LDEQ to conduct public
hearings across the state, gather information from citizens about environmental justice concerns,
and then report back to the Legislature. In that report, LDEQ defined environmental justice as
“the equitable treatment of all people, regardless of race, income, culture, or social class with
respect to the development, implementation, and enforcement of environmental laws regulations
and policies.”'** Although the Department has not officially adopted this definition, it has been
used consistently since that time.'*

In August of 1994, LDEQ made the following recommendations to the Legislature for its action:

e Consider legislation to codify the court’s decision in Save Ourselves Inc. v. the Louisiana
Environmental Control Commission 452 So. 2d. 1152 (La. 1984) (commonly referred to
as the /T decision), and require that LDEQ establish a broad-based advisory committee to
draft regulations implementing the mandates of the decision, beginning with
consideration of specific criteria for siting facilities;'**

e Consider legislation to strengthen land use planning requirements in the state, taking into
consideration environmental justice concerns;

e Consider legislation to strengthen requirements for transporting toxic materials through
residential areas;

e Consider legislation offering tax incentives to reduce hazardous waste generation and
disposal in Louisiana;

e Consider legislation to strengthen existing statutes on emergency response in order to
meet community concerns more effectively;

e Provide funding for LDEQ to continue its environmental justice program and to create a
permanent position of environmental justice coordinator with adequate support staff;
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e Provide funding for community/industry environmental justice program to allow for
expansion beyond the current limited areas;

e Provide funding for a joint project between LDEQ’s environmental justice program and
Louisiana’s Emergency Planning Committees to train local citizens in emergency
response;

e Provide increased funding to Louisiana’s Historically Black Colleges and Universities to
support programs in environmental sciences and engineering, thus creating a pool of
minority candidates eligible for positions at the LDEQ;

e Require that LDEQ report to the Legislature on its modified public notification
procedures and public hearing activities;

e Require that LDEQ report to the Legislature annually on the status and progress of its
environmental justice program; and

e Require LDEQ to review its enforcement alternatives so it can better serve highly
industrialized areas and report its findings to the Legislature.'*

To date, the state Legislature has not taken any action to adopt these recommendations.'*®
Mississippi River Corridor Task Force

In 1998, with the Shintech case still receiving national and international attention, Louisiana’s
Governor, Mike Foster, issued Executive Order MJF 98-01 establishing the Mississippi River
Corridor Task Force. The Task Force was charged with providing:

The governor and state agencies with objective recommendations regarding the
most efficient and effective means to obtain and address public comment on all
aspects of future proposals for development or expansion projects, including
possible human health, environmental, and economic development issues, along
with recommendations as to the resolution of any potentially conflicting

concerns. 147

Task Force members included a representative of the Governor; Secretaries from the
Departments of Environmental Quality, Economic Development, Agriculture and Forestry, and
Health and Hospitals; the Task Force on Environmental Protection and Preservation; the
presidents of the state chapter and two local branches of the National Association for the
Advancement of Colored People; and four residents from the Industrial Corridor.'*® The Task
Force’s recommendations, released in 2000, are strikingly similar to those from the 1994 report
to the Legislature, including the need for the state to adopt a “little NEPA,” to improve
coordination and integration of state planning and development, to assess the potential for greater
use of land use planning and zoning, and to use buffer zones.
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Specific recommendations of the Task Force included:

e Louisiana should consider establishing a State Environmental Review Process (SERP)
modeled after the National Environmental Policy Act (NEPA) and implementation
guidance developed by the U.S. Council on Environmental Quality. It should be a
relatively short, streamlined, and focused process required of only major projects and
should apply to all major actions within the state, not just environmental permitting
actions. This process could also accommodate the I.T. Questions'* issue from the Save
Ourselves court decision. Scoping meetings and hearings would provide public
participation and due process. The new law would also provide a much-needed open,
structured, and predictable process for decision-making, and there is a wealth of federal
case law concerning NEPA decisions to provide guidance. About 15 states plus the
District of Columbia have enacted little NEPA statutes that generally require state
agencies to oversee the preparation of environmental impact statements on proposed
actions that may significantly affect the environment.

e Louisiana should consider forming a regional organization to integrate, give greater voice
to, and assist with coordination of, activities of the multiple regional jurisdictions. This
organization should be established as a resource for coordination, not another layer of
bureaucracy. Louisiana has metropolitan planning organizations such as the Capital
Region Planning Commission and river basin organizations such as the Amite River
Basin Drainage and Water Conservation District that are designed to address specific
issues on a regional basis and assist with coordination of efforts of numerous local
jurisdictions. The Mississippi River Corridor is a major economic engine for Louisiana
and is rich in history as well as human and natural resources. The parishes and
communities of the Corridor have a lot of common, local issues but do not have a vehicle
for addressing regional concerns such as sustainability of environmental and economic
resources, including quality of life and self-sufficiency.

e The pre-permitting process should include a component that allows businesses,
government agencies, and community groups an opportunity to form an alliance to
discuss jointly their respective concerns about facility siting, expansions, and other
permitting issues at the beginning of the application process.

e The Governor should recommend that the Legislature study the concept of zoning with
the goal of developing more active and broader based land use planning and zoning. The
Legislature should explore the possibility of statewide zoning laws and minimum
statewide siting standards for new industrial development, should develop legislation
requiring buffer zones between residential areas and industrial facilities, and should
encourage local governing bodies to listen to and address residents’ concerns about
zoning and land use planning.

e The Legislature should approve funding for LDEQ to conduct the environmental justice
study mandated by La. R.S. 30:2011.2, on the relationship between emissions of air
pollutants and waste discharged by facilities located in or near residential areas, as well
as the amount of such emissions and discharges in each residential area of the state,
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including permitted and unpermitted emissions and discharges; and should then
determine and set out any correlation that may exist between the emissions and
discharges and residential areas."’

Other recommendations included improving communication and dialogue between stakeholder
groups, developing targeted job training for Mississippi River Corridor residents near proposed
facilities, ensuring that pursuit of environmental justice does not harm economic growth,
increasing state resources for environmental programs, strengthening whistleblower laws to
protect industrial workers who report violations, and developing and supporting health studies to
determine the relationship between pollution and health effects."’

Unfortunately, the Governor has not yet taken action on any of these recommendations.

ANALYSIS AND RECOMMENDATIONS
Leadership and Accountability

The opportunities for leadership and accountability for resolving environmental justice problems
have not been fully realized by any level of government in Louisiana although the Legislature
and the Governor have each solicited recommendations on how to address environmental justice
issues. The recommendations from citizens, industry, environmental groups, and state officials
provide a good foundation for action that, if properly implemented, could move Louisiana
forward to address environmental justice issues more effectively. But more visible leadership by
both the Legislature and the Governor is necessary for making progress.

The Governor’s Advisory Task Force on the Funding and Efficiency of LDEQ developed
recommendations to correct the inadequacies identified by the state legislative audit.
Implementation of these recommendations by LDEQ and continued follow-up by the Governor
are essential to improve the state’s stewardship of its environmental responsibilities and to
rebuild LDEQ’s credibility with citizens whom the Department is responsible for serving.

LDEQ can become an important technical resource to local governments, helping them to
understand the environmental and human health implications of their siting decisions. However,
for LDEQ to perform this function, the Department needs channels for early communication in
advance of crisis situations; and LDEQ must demonstrate real progress in effectively exercising
its overall responsibilities along with taking visible actions that demonstrate its commitment to
achieving environmental justice.

Local officials throughout Louisiana have potentially valuable legal authorities for local land use
planning and zoning, but they have not exercised these powers. They also should make better use
of their regional planning authorities. Yet, local officials in St. James Parish have narrowly
viewed environmental justice issues and have defined it to mean only intentional decisions by an
industry to locate near a community-of-color. With this restricted view, they have shown little
willingness to address environmental justice problems.
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A more comprehensive view would enable the Parish to recognize that localized environmental
impacts and effective citizen participation affect the welfare of all Parish residents; and they are
elements of good government that, if enhanced, would benefit the Parish overall. The Parish has
also missed opportunities to work with regional planning authorities who could help to address
environmental and land use problems, for example, by recruiting a more diverse set of potential
businesses that would provide more jobs without increasing toxic burdens in the Parish.

Permitting and Other Authorities

LDEQ has responsibility for approving environmental permits in St. James Parish. However, the
Department has no clear strategy or demonstrated commitment to achieving environmental
justice and has many basic administrative deficiencies, as documented by several community,
state, and federal evaluations of its programs. Because of its own problems, LDEQ has not been
able to help St. James officials in resolving their environmental justice problems. Moreover,
LDEQ has not yet changed its permitting functions so it can effectively address community
concerns, such as by proactive public outreach and other steps to ensure meaningful citizen
participation in the Department’s decisions.

Setting Priorities and Reducing Risks

Because Parish officials view environmental justice issues only as intentional discrimination by
industry, they have not explored ways to address the underlying community concerns about toxic
burdens that adversely affect public health and quality of life for Parish residents.

Public Participation

The Parish and the LDEQ offer only the most basic public participation opportunities required by
various laws. There is no evidence that they have adopted enhanced procedures to involve local
residents or respond to their environmental justice concerns.

Integration and Coordination

St. James Parish has not taken advantage of the support available from the regional planning
authority, which can assist the Parish in planning for important changes, including possibly ways
to address environmental justice issues. Nor has the Parish sought guidance or technical
assistance from LDEQ on environmental justice issues, and LDEQ has not made efforts to
engage Parishes proactively about these problems. Moreover, LDEQ still needs to remedy many
of its own deficiencies, and has not been in a position to help the parishes respond more
effectively to environmental justice concerns.
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RECOMMENDATIONS

e The Louisiana Legislature and Governor should move forward to implement the
recommendations on environmental justice resulting from public hearings in 1994 and
the 1998 Mississippi Corridor Task Force. Each of these efforts produced useful
recommendations from the public, business representatives, and senior state officials that
will help Louisiana to resolve some pressing public health and environmental problems.

e LDEQ should develop a clear environmental justice policy, action agenda, and
accountability measures that include commitments to reducing risk, improving
communication, and providing public access to more information. LDEQ should also
consider working with other state environmental agencies with effective environmental
justice programs, so it can benefit from their experience. LDEQ should further review
the environmental justice recommendations it has gathered at the request of the Louisiana
Legislature and implement those actions the Department could pursue based on existing
legal authorities.

e LDEQ should provide parish and town governments with guidance to help them
understand the public health and environmental implications of their land use decisions.
This assistance should follow up on the Department’s 1990 memorandum to local
officials, which reminded them about their responsibilities for protecting public health
and welfare and the implications of their siting decisions.

e St. James Parish officials should work more closely with their regional planning
organization to develop a land use plan and zoning rules for the Parish so they can
prevent incompatible land uses such as residential communities close to polluting
industries. The Parish should also engage citizens in every stage of the planning and
zoning process and give them opportunities to shape the Parish plan and zoning by
ongoing involvement in Parish decisions.

e St. James Parish should adopt an environmental justice policy, embracing an appropriate
definition of environmental justice and acknowledging that all citizens should receive fair
treatment and have opportunities for meaningful involvement in processes that affect
their health and welfare. The Parish should then work with LDEQ to gather information
about environmental and health hazards in the Parish, and should develop strategies—in
conjunction with other state agencies, such as the coastal zone management program—to
address any identified risks.
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CONCLUSION

Public administrators who are working to address environmental justice issues are faced with
many challenges but also many opportunities. In the course of the Academy’s three studies, the
Panel has found that concerns at the heart of environmental justice problems really relate to how
federal, state, and local governments can better serve all citizens. Solutions to environmental
justice concerns include protecting citizens’ health and welfare and ensuring they have
meaningful opportunities to shape decisions that affect their lives and neighborhoods.

The Panel’s research has shown that these issues can be addressed by using existing legal
authorities, including current planning laws and zoning ordinances. The Panel has also found
that it is critical for federal, state, and local agencies to work together effectively, because each
level of government brings discrete tools and authorities that are critical to solving current
environmental justice problems and preventing future ones. The federal government must ensure
that its policies, rules, and guidance adequately consider environmental justice concerns, like
localized impacts. State environmental and other agencies must implement their environmental,
public health, planning, and other programs to take into consideration disproportionate impacts
that may heighten risk. States must also ensure that the public has opportunities and the requisite
information to participate fully in decisions about environmental permitting and future economic
development. Additionally, federal and state agencies have an important responsibility to
enforce environmental laws so that no community or neighborhood suffers the adverse
consequences of pollution.

There are also many opportunities for federal and state governments to provide the technical
assistance often needed by local governments. For their part, local governments have a unique
responsibility for planning and zoning decisions that can significantly affect the environment,
public health, and quality of life for their citizens.

The Panel’s research has also demonstrated that addressing environmental justice problems
requires government officials at every level to:

e Exercise leadership by recognizing environmental justice as an important issue and by
establishing accountability to address these problems;

e Set priorities to reduce risks caused by pollution and other hazards;

e Engage the public early and proactively in substantive discussions about decisions that
affect their health and welfare;

e Adopt effective mechanisms for communicating with the public and provide the public
with adequate information so they can make useful contributions prior to agency
decisions; and

e Coordinate with other levels of government so local citizens can benefit from the unique

kinds of support that agencies at each level can provide.
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The Panel believes that the goal of environmental justice can be achieved by every level of
government We have found promising examples of strategies and activities at local, state, and
federal levels that can produce positive results for communities. The Panel hopes that the best
practices we have described in all three studies will serve as useful models to help public
administrators, citizens, nonprofit groups, and industry in quickly making real progress toward
achieving environmental justice for all communities.
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APPENDIX A
INTERVIEWEES
CALIFORNIA

Manuel Acosta, Business Development Specialist, City of Huntington Park

Bill Chow, Redevelopment/Economic Development Manager, City of Huntington Park,

Bahram Fazeli, Staff Researcher, Communities for a Better Environment

Henry Gray, Assistant Director, Community Development and Redevelopment, City of
Huntington Park

Dean Hickman, Resident, Huntington Park

Yuki Kidokoro, Lead Organizer, Communities for a Better Environment

Gregory Korduner, City Manager, City of Huntington Park

Jessica Maes, Councilwoman, City of Huntington Park

Julie O’ Leary, Senior Management Analyst, Community Development Department, City of
Los Angeles

Veronica Soto, Business Outreach Manager, Alameda Corridor Transportation Authority

Jesus Torres, Community Organizer, Center for a Better Environment

Jorge Villanueva, Youth Program Coordinator, Center for a Better Environment

Jack Wong, Assistant City Manager, City of Huntington Park

Larry Wiggs, Consultant, Tutor Saliba Corporation

ILLINOIS

Anatoly Belogorsky, Permit Engineer, Illinois Environmental Protection Agency.

Peggy Bradley, Public Information Coordinator, Metropolitan Water Reclamation District
Juanita Charlton, Assistant Commissioner, Far South Planning District, Chicago

Kathleen Dickhut, Planner, Far South Planning District, Chicago

Marilyn Engwall, Planner, Far South Planning District, Chicago

Matthew Fortney, Engineer, Chicago Department of Environment

Katherine Greenberg, Director of Public Information, Chicago Housing Authority

Alan Keller, Manager, Northern Municipal Unit, Bureau of Water, Illinois Environmental
Protection Agency

Cheryl Johnson, People for Community Recovery

Mardi Klevs, Greater Chicago Regional Team Manager, U.S. Environmental Protection Agency
Dennis McMurray, Public Information Officer, Illinois Environmental Protection Agency

Jill Murray, Office Secretary, Chicago Department of Planning and Development

Kurt Neibergall, Manager, Office of Community Relations, Illinois Environmental Protection
Agency

Ken Page, Environmental Justice Officer, Illinois Environmental Protection Agency

Kimberly Worthington, Assistant Commissioner, Department of Environment, Chicago,
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LOUISIANA

Kevin Belanger, Director, South Central Planning and Development Commission

Diane Brathwaite, Director, Human Resources, St. James Parish

Martha Cazaubin, South Central Planning and Development Commission

Jody Chenier, Director of Operations, St. James Parish

Janice Dickerson, Louisiana Department of Environmental Quality, Community/Industry
Relations Group

Greg Ducote, Local Government Liaison, Louisiana State Coastal Zone Management

Dianne Dugas, Manager, Section of Environmental Epidemiology and Toxicology, Office of
Public Health, Louisiana Department of Health and Hospitals

Albertha Hastin, Louisiana Environmental Action Network

Dale Hymel, Parish President, St. James Parish

Ray Kliebert, Director of Permitting, Office of Operations, St. James Parish

Edie Michel, Director of Economic Development, St. James Parish

Gary Miller, Louisiana Environmental Action Network

Marylee Orr, Louisiana Environmental Action Network

Richard Parro, Sanitarian Parish Manager, Office of Public Health, Louisiana Department of
Health and Hospitals

Florence Robinson, Louisiana Environmental Action Network

Michael Vince, Director, Permits, Environmental Services Division, Louisiana Department of
Environmental Quality

Roger Ward, Community/Industry Relations staff, Louisiana Department of Environmental

Quality

PENNSYLVANIA

Patrick R. Andersen, Special Assistant to the Region III Administrator, U.S. Environmental
Protection Agency

Jerome Balter, Lawyer, Public Interest Law Center of Philadelphia

Francine Carlini, Air Quality Program Manager, Pennsylvania Department of Environmental
Protection

Susan Cordes, County Solid Waste Management Official, Delaware County

Herman Fryer, Chairman, Environmental Advisory Board, City of Chester

Alisa Harris, Director, Office of Environmental Advocacy, Pennsylvania Department of
Environmental Protection

Susan W. Hauser, Manager, GIS & Information Services, Delaware County Planning
Department

Karen Holm, Environmental Planner, Delaware County

Neil Kinsey, Local Government Policy Specialist, Governor's Center for Local Government
Services

William Payne, Director, Planning Department, City of Chester

Dave Sciocchetti, Executive Director, Chester Economic Development Authority

Irshad Shaikh, Health Department, City of Chester

Dr. Masood Shaikh, Director, Health Department, City of Chester
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Reverend Horace Strand, Faith Temple Holy Church
Alice Wright, Environmental Advocate for Southeast, Office of Environmental Advocacy,
Pennsylvania Department of Environmental Protection

TEXAS

Susana Almanza, Director/Coordinator, People Organized in Defense of the Earth and her
Resources

Greg Bolds, Planning, Assessment and Evaluation Unit, Austin/Travis County Health and
Human Services

Mitzi Cotton, Legal Department, City of Austin

Blas Coy, Public Interest Counsel, Texas Commission on Environmental Quality

Jim Fernandez, Office of Environmental Equity, Office of Public Assistance, Texas
Commission on Environmental Quality

Tom Forrest, Transportation and Sustainable Development, City of Austin

Alice Glasco, Director, Neighborhood Planning and Zoning Department, City of Austin

Miguel Gomez, Volunteer, People Organized for Defense of the Earth and her Resources

Lisa Gordon, Assistant City Manager, City of Austin

Greg Guernsey, Manager of Zoning Changes, City of Austin

Mike Heitz, Director, Watershed Protection and Development Review, City of Austin

Sylvia Herrera, Health Coordinator, People Organized for Defense of the Earth and her
Resources

Stuart Hersh, Development Services Manager, City of Austin

Ricardo Soliz, Manager of the Neighborhood Planning Program, City of Austin

Marty Terry, Legal Department, City of Austin

Trish Young, Primary Care Department, Community Health Centers, City of Austin
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APPENDIX B
PANEL AND STAFF BIOGRAPHIES
PANEL

Philip J. Rutledge, Chair - Professor Emeritus, School of Public and Environmental Affairs and
former Special Assistant to the President, Indiana University. Former Director, Department of
Human Resources, District of Columbia; Professor of Public Administration, Howard
University; Director of Policy Analysis, National League of Cities and U.S. Conference of
Mayors; Deputy Administrator, Social and Rehabilitation Service, U.S. Department of Health,
Education and Welfare; Deputy Manpower Administrator, U.S. Department of Labor.

A. James Barnes - Professor and former Dean, School of Public and Environmental Affairs, and
Professor, School of Law, Indiana University. Former positions with the U.S. Environmental
Protection Agency: Deputy Administrator; General Counsel; Special Assistant to
Administrator/Chief of Staff. Former General Counsel, U.S. Department of Agriculture; Partner,
Beveridge & Diamond; Campaign Manager, Governor William G. Milliken (Michigan);
Assistant to Deputy Attorney General and Special Assistant/Trial Attorney, U.S. Department of
Justice.

Teodoro Benavides - City Manager, City of Dallas, Texas. Former City Manager, City of
Denton, Texas. Former positions with the City of Dallas, Texas: Assistant City Manager;
Director of Budget and Research Department; Assistant Director of Health and Human Services
Department; Assistant Director of Capital Programs; Capital Budget Administrator; Budget
Analyst.

Jonathan B. Howes - Special Assistant to the Chancellor and Professor of Planning and Policy,
University of North Carolina at Chapel Hill. Former Secretary, Department of Environment,
Health and Natural Resources (DEHNR), State of North Carolina; Research Professor and
Director, Center for Urban and Regional Planning, University of North Carolina; Mayor, Town
of Chapel Hill; Director, Urban Policy Center, Urban America, Inc.; Director, State and Local
Planning Assistance, U.S. Department of Housing and Urban Development.

David Mora - City Manager, Salinas, California. Former City Manager, Oxnard, California;
Manager, Los Gatos, California. Increasingly responsible positions with Santa Barbara,
California, including: Director, Community Relations; Assistant to City Administrator; Deputy
City Administrator.

James Murley - Director, Joint Center for Environmental and Urban Problems, Florida Atlantic
University. Former Secretary and Director, Division of Resource Planning and Management,
Department of Community Affairs, State of Florida; Executive Director, 1000 Friends of Florida.
Former positions with the National Oceanic and Atmospheric Administration, U.S. Department
of Commerce: Director, Coastal Program Office, Office of Coastal Zone Management (OCZM);
Congressional Officer; Gulf Coast Regional Manager, OCZM.

Sylvester Murray - Professor of Public Administration, Cleveland State University, Former
Manager, Government Consulting Services, Coopers and Lybrand; Former City Manager: City
of San Diego, California: City of Cincinnati, Ohio; City of Ann Arbor, Michigan, and City of
Inkster, Michigan.
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Staff

Suellen Terrill Keiner - Director, Center for the Economy and the Environment, National
Academy of Public Administration. Former Senior Attorney and Director, Program on
Environment, Governance, and Management, Environmental Law Institute; Director of
Litigation, the Environmental Policy Institute; Assistant Solicitor and Acting Deputy Assistant
Secretary for Energy and Minerals, U.S. Department of Interior; Natural Resources Consultant,
Council of State Planning Agencies; Attorney representing environmental and civil rights groups
in citizen suits.

Ann E. Goode - Deputy Director, Center for the Economy and the Environment, National
Academy of Public Administration; Environmental Protection Agency: Acting Deputy
Administrator, Office of Air and Radiation; Director, Office of Civil Rights; Chief of Staff,
Office of Air and Radiation; Assistant Director for Regional Affairs, Office of Atmospheric
Programs.

Frances Dubrowski — Senior Consultant, Private attorney and Adjunct Faculty, University of
Maryland School of Public Affairs. Former Chair of Environmental Justice Committee,
American Bar Association; Co-chair, D.C. Coalition on Environmental Justice; Director of the
Clean Air, Clean Water, Regulatory Reform Projects, Natural Resources Defense Council;
Assistant Attorney General, Pennsylvania Department of Environmental Resources.

Donna Fletcher - Senior Consultant, Center for the Economy and the Environment, National
Academy of Public Administration; Environmental Protection Agency: Senior Analyst, Office of
Congressional and Intergovernmental Relations; Task Force Member, National Partnership for
Reinventing Government; Analyst, Offices of Cooperative Environmental Management, Policy,
Enforcement, and Ground Water Protection.

Patricia Salkin - Associate Dean and Director of the Government Law Center of Albany Law
School and professor of land-use, housing law and policy, government ethics, as well as planning
law; Chair-Elect of the American Bar Association’s State and Local Government Law Section,
Chair of the American Planning Association’s Amicus Curiae Committee, and faculty for the
ALI-ABA annual Land Use Institute.

Mark Hertko - Research Assistant, Center for the Economy and the Environment, National
Academy of Public Administration.

Charlene Walsh - Administrative Assistant, Center for the Economy and the Environment,
National Academy of Public Administration.

Joseph Aamidor - Intern, Center for the Economy and the Environment, National Academy of
Public Administration.

Megan Bonner - Intern, Center for the Economy and the Environment, National Academy of
Public Administration.

Anne Emory - Intern, Center for the Economy and the Environment, National Academy of
Public Administration.

Tracey Harden - Intern, Center for the Economy and the Environment, National Academy of
Public Administration.
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AFPENDIX 12

City of

HUNTINGTON PARK californiz

COMMUDUNITY DEVELOPMENT DEFARKTMENT
6650 MILES AVENUE. ROOM 145
HUKTINGTOS PARE, CA4 DOOEE

jamasry 18, &lNE
T Hounorable Mayos and Members of the City Council
TREONK: Jack I Wong, Asssrant CACH Direerot of Communtey [revelopment & Redevelopment

SLUTVELT Huntinpten Park Axr Qualicy Improvemen: Task Foree’s (AQITE | response 0 lne South
L.past AT Lluahty Managemens Lrset's (ALSMUI) Andings trom the sl lbx L study

REQUEST: 3taff zequests that the Counal zpprove the repor: peepared by the AQLUTE, and suthonzr
the Mayar co fomeard it o the AQMD, cides m the Soutnesse Los Anpeies ares, anc ali atier

STHPPATBICLRIE SEEN Ces.

BACKGROUNIY. The AQMD recently conducted an air yuality study Htled the kiulbple Aar
Toxcs Exposare Study 4 (ALA TES I1] of the sauth Loast Adr Basin, 1 he study conceded thar tae

Southeasr Las Anpeles area, which ineciudes the Cicy of Hunongton Park, had the bughest bevel of roms

air poltrtion in the Basm. The AQMD szsued a D0 day public comment penod funti February 4, 2000, e
receive comments which can be incocpoested nte che developmene of future comprehensive contral
smgmegies and repulatioms To reduce tome b erussions. The Huponpron Park Gy Coundd agreed 1
convene the AQITE 1o respond to the MATES 1! study snd develop a comprehensive plao to reduce 1ooac
A5 EENLEEIGNS.

ANAIYSIS: The Task Force consisted of differens ievels af paricpabon from 18 mdividuals and/for

ggencies of different backprounds (see amached Us: wothin repnrr). The meeongs consisted of echines!
presenranons and round-table diseussons, where ideas and recommendanons were formed cn 8 consensus
Tags from ibe vanery of different perspectves. By wictue of the Task burce's explorztion of measutes to
unprove alc quality, it became apoacent that effectve messures will need te be mplemented at s regional
level, Dlae to this faet, the Task Force focused on addressing the msue 2t 3 repronal lewel, in addidon oo

uickaurey Ll cowld o suplomcaeod fucably.

RECOMMENDATION: 5taff zecommends thar the Council approve the attached AGITE Repent, and
aurhorize rbe Mayer ro foreard 1Lt the AQMD, ciges in the Southeast Los Angeles area, and all other
.:I.P:!'.Ifl:lpﬂﬂf{" H.E\Cﬂﬂi"_‘ﬁ.

Bezpectfully submined,

' Jick L. Wong
Asastant CAO Directar of Commanine
Drevelopmeont & Redevelopmen:
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Tanusry 18, 2WX

HUNTINGTON PARK AIR QUALITY
IMPROVEMENT TASK FORCE REPORT

BACEGROUMLY

The Soarth Coasr Air Chiality Management Diswier (AQMD) reeentdy conducted an
air quality shacty referoed o as the Multiple Ay Temcs Exposure Snedy B (MATES [T)
fur the South Coast Air Basin, which i= comptted of Omnge Connty and the non-
desert poctions of Los Angeles, Rivergide and 3an Beenarding Comnges, The study
monitored for over 30 toxie air pollunancs, and assessed the porenmal oak of those

polutane, O Movember 5, 1999, the completed MATES IT report was eleased to
e Pl.lb\]iq indicatnng the ooand,

The srady indicated that sinee the MATES | sudy in 1287, adr toxic levels have
dropped by spprozimately %)%, which is 1 dgrabicant reducion. However, since thar
titne, diess] parmoplates have been bsted as a toow cancet sk air commminant
Mohile diess]l emission contaminacts, such a8 crucks and buses, accoumt Dot
approxirnately 7 % of the gir toxine in rhe Bagn, Twenty Percent [20P%) are from
mobils, primarly gasoline poweed, cars and mocks, and the final 10%% are from
smationary scueces such as refincocs, plating busincases, dry choancn, gar sabons, ec
The srudy conchaded that the Southeast Los Angedes Coeunty atea, which inchades dve
City of Huntingtem Park, bad che grearest toxic aw concencradons due to the
dominance of mobde sonrces in this wrban core. According o the study, the avemge
eancer sk fom omc git polluget, when condnuouwsly exposed over a 70 year
lifespan, in the rarite Souch Crasr Ate Basin 1 appeoamarely one (1} i 715 people.
For comparison, the mak o residents spechcally o the Southeest Los Angeles
{:l_l'l.ﬂl.l;.}' AITw 1o IFP.IU.IE.ILIIJI:‘T e I:l} i B PI:LI‘P].I:.

The AQMD has wmied a 90 day public comment pennd {unH] Febmary 4, 20000 0
recetve cornments which can be incorporated into the development of futare
comprehenstve contn) stracegies and reguladons 1o reduce Toxk emisnons.

Ag 3 result of the sdy's Andiogs, the Huatingion Park Ciy Cound) agteed 1w
romnwene the Huntingmon Park Air Ouelite Improvernene Task Force (AQITE for che
pupose of protectong the pubbc'’s hedlth by miong 2 strong avd prodctse mobe W
teduce the level of woxic air pollumns, and oear & safe eovirooment fowr ceaidenics
and visipors of the comrmmiry. Responasibilines of the Tusk Force inchaded drafting o

2 3d
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PI.EEI

reaporec o the MATES II gtudy, develop 2 comprehensive plan to reduce roxic
Fs&RORS, and complete this effont by Jaouary 18, 2000,

The Task Fotce invited participation from govemnment officials, conumunitp groups,
residents, techaical expers, and other organizations and agencics. Different leveals of
rarpopancn from 1B individuels and/ur agmwics ol differer buckyprounds (see
armached list) aseiseed in the Task Force's process. Six (8} meetings were scheduled o
accomplish the task  The methodology of the toeetings consisted of techrnesl

picrcnaaend and round whls discusakons, whoe ideas wd coceouncodadons wer
formed o 2 consensus baws fum the vanery of differen; perspectves Dur o the
limieed o (sis weeks) green 1o provide comments, the Task Force sessions were
intensive, vet offecove prven the short tme pedod.

Druring the Tusk Foree's caiplumaliug of measures o unprove air qualiey, it bocame
appatnt that effective messures have ro be implemented at a regional kevel. Do m

this facy, the Task Force focused on addeeexing the issue ar a regional level in
additon to measures thar could be implemented locally.

The Tack Force's Mission Smtement and loe of recommendatons to help redurce
toxe mr polluben, which are promded a9 "Poncples” and “Spedfic Measuzes™
catsgones, 3o 43 followrs:

BISS1I0N STATENIINT

The Huntington Park Air Chuality Erprovement Task Foree's purpose s o protect
the public’s health by wking & strong and peoactive role © reduce the level of toxic
ar pollutants, and create 3 safec cnviromment for teadents and visitors of the
eoMITraity.

FRINCIFLES

1] By virnse of the Task Foree’s cfions in exploting mwssures to improve i
qualiry, 1t 18 apparent thar effectve meapams have w be implernented wt g

regonal level, and o coflsboritiee &ffort must be undertpken o address this
COMbETL

Z) Thar any fumre erudies and o Fepodls, conducked andy/ur prepared b any
agencies regarilng air quality not Mdentify specific dnes or locadons, but rather
forus on general ereas. Results dhat are overy ste speofic can negatvely affec

I
=l
i
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4]

B

the cheractes of 2 communiry, and can creatr a false senge of secudny o dties in
the same general area with oiatively the same level of 2 pollobnoa.

That arezs found to have the worst air polluden problems, speabeglly he
Southezst Los Angeles County ares, shoudd be rhe Boous of tomc aic emission
redpging programs and funding (by 2fl relevang spencics inchading the ACMD,
MTa, LAUSD, ACTA, CATTRANS, EPA, Srar ARB, SCAG, DMV, Counry,
Ciges, avch. “In order fof the Souatheast Los Anpeles Counry area 10 be ryual,

wT ucell wm I.I.I:I.ELlLI.I:ll I:EH:IT.EI} BAICPLE OF @aisTau o,

‘Ihar cucpent and/or projected aie pollutdon midgeton messurs Le. use of
ethanal) mke into consideravon il aspects of tnplementation, ncluditg delivery
mechods, 2nd mingare those inpacs. It s important o stsy focused on the
Funwkameneat inmenriens and gals when propoung new ruhgation roeasurs.

The ineent of the Task Force's reporr & nor i be coocal of odher agenoes, but
rather to stmulate 2 repons] collzbomton, with the undessranding thar other
tnunicipalities and agencies are corently addeessing the issue polioeally and
teasibiy o the beat of thar abidiry.

SEECIFIC MEASUBRES

)

That the AQMD initate and IMplement 3 mMOne COmMpPrelensve pEview paretas
with steicter repulatons (e 2 mode] air quality ondinance) for sadoakry sourees
emutting pollution, for all diies in the Southesst Tos Angelen area Al local
efforrs, however, should be implemented equally on 2 mgional basis,

A} Citire should consider vadous petmit teview changes in canjunction
with the esastance Bom AQMD, such as Longs: noticing p:unda and
addibomnal nobomp methrde for the estmblishment of toxc emieacn
producding projects/businesses, siricter zoning teguirernents; provide
bi-lngual pobong when  relevant,  designadng cerain rpes of
businesses 23 conditicnal uses requinng more demailed envirgnmental
cevicws use of TECQA an a tuse mowl for addinons] review procedures;
ivtlude questions wn environmental checklists rpeding vse of diesel
vehicles;  local incentves for odeshamngf/use of clegn cmomion
vehicles; onplerment 2 monctary fine for gross polluters swift and
stromg enforcerment methods;, no diesel vebicle idling: aec.
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%

10)

11

12)

Bl That the ATQML) provide obes with a Let of all esmblithments
requiting AQMI? potmits, pritmatily potentdal wxic aie emiring
rarablithmentn (e dry cleaners, chrome pladng bnsinesses, gas
smtions, muck errminals, err.), whereas anes can desigrate them

appropoate zones, with spproprdte cntifement requirements.

{0 That the AQMD Beard adopt a more swingent Rule 1402 in their

March {2000 Bowd meetng by amending the threshold to lin 2
muon cancer N5k per facilicy Amwt 3 hazard index of L,

That peoodic mobile diese] source (1.2 wucks and buses) checkpoin be ser up
throughout the Southeast Lios Angeles acea ta enforce ¢rmitsion sandards.

Thar AQWMLY Froposed Kule 1154 Consider otwer reguladen avenues incheding

compuoents for any mobile source emisgon reduction poesible, particulardy for
Jieael, ouch ac that all gowemoneat and pATare companies with 10 o more el

vehicles be required w change to cieaner burning vehicles within 2 specified
abatermnent peniod.  Funding scurces tray inclode Federal, Stare, Regional and/or

Incal sowrrse, (Bpecifically, modify AQMIYs Proposed Rule 1190 o include

povate idusty.)

That ali existing stationary cporaocns cmiting toxic aic poflubon (e doy
cleaners, chrome plating businesses, gas stagons, e } be monitored, and any
establizfmenes not meenng a d:anmﬂir::huldb:gw:nmiba::m:ﬂtpﬂnud
to achieve standards Thie shoonld be mandated 4t 2 rmars scabe arnilar to the
seiemic rrofimng requirement and underpround gas wnk wpgrading for gas
SEaEMrIE-

Thar all relevant apencies {inclading AQMD, MTA, LAUSD, ACTA,
CALTRANE, EFA, SCAG, Satr ARB, DMY, County, Cibes, che,) inoreast
funding and promotion ol CongiEEon mManageTnent prograne, trafic projpecoone
snd  traffic qroulstion  improvemenes  docluding  stodies and  physcal

That an “SM" number be eamblished and marewed dm:-uﬁhau: the Southesnt
LA ama for the public w meport il forms of zir polluton  Immediace
investigadon avd enforcement would be necessary.

That schools and other sengivve recopiors (e g day care centers, hoapitals, etr.)
in. the Southeast LA ares install air fltration systems,
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1%)

14)

183

10

183

1%

b1 )

22)

Thar schools in the Savices, Loy, arca o couaolics] ropmanding tie foasdliiiny iy
implementing a hexlth-screening program for respiratory illnesaes, and monitor

absences to deterrmne how many sbasnces are respirarory related-

That schools in e Soutbheast LA, ares develop “MNeighborhood 3chools”
vnsread of “Mepa Scheols™, which have the potendal for preater waffie impacts.

That emphase shoold be gen b0 gpans, bond initaHwec. and any other
Grancial wsources, to provide additional wees, patks, and tandscaping, Al
Southeast LA cimes should advoeste mammom preen open spacc and
La.ndsq::pm.g for all new d:vchpnmnt, including pubic oghr-ofams Lo
tandecaped medisns). Cides can implement a citpwide urban landscape elernent
of mase! plan for manmem dispermen. Develop an integrated regyonat masrer
plan {or parks, open spaces, tadls, and bikewsys

Lhat lmdmfions on the dave of the weck when diesel Toacks can e
thoroughfaies be toplemeneed in the Southesst LA, arca {1c. only on odd or
even days), wiless deagmated as o clean emamrmns vehicle (special stekerr).

That all apenuics conmder mare carefully sensiive meeptors when ininating
projecrs thar will impact air quality.

That CAT TR AMNS randirt = +:|'|1r|.."§I frue che 1100 Fﬂ_‘\fﬂ.ﬂl‘? 1 adddidos o the T10
freeway study,

That CALTRANS provide High Occupancy Vehicle (HOV) lanes and/or
specisl Truck lanes [for clean ermission designaved vehicles) on the 110, 710 and
other Frorways.

That the AQMD crears or designate a special division (Haison, cic.) © provide
echnical asastance and coordinanon speciboaly for the Southeast LA, ared
cties.

That Proposion 10 (tubacco) funds be nzed for ar guabity snd slternaome fuel
relard improvements {and uppose the inidadre @ repeal Prop 100).

That all relevant ageneirs (including AQMD, MTA, LAUSD, ACTA,
CALTRAME, EPA, $CAC, Smue ARD DMV, County, Citics, cto] previde
funding for planang z mazdmum anount of wees aod landscaping along the
alzmeda comdor _
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24

25)

an

28

2%

30)

3t

32y

3%)

FPoomrs aand sxpraced dhe Carl ioyer progsam (wvhich e o fwulbhg poopman o
corvert diese] enpines to heaer dury cheaner burning fuel engines).

That an yventory for eotire Seutheast oA ares be talen of o) torc ar emiing:
sources (Le. daily dietel uck/bus count, dip cleaners, choome pladag

comperies, eto) pnd forms on mingetng thost arees in purticular.  {Checking
SI codes for tomic emitting sonarces can help achirve thie

That the Cabforp A Kesourees Board morease the mpulation of disse] vehicle
emirsions mnd expedire the schedule for fucl improvement and cxhauvst Blening,
and other emistion swndards,  Addidooally et the ARB provide a
presentanon fo the AQETE.

Thar the Californis Ax Rcscurces Board requier dicsel vehicles o paxn regwlar

s, checks smilas 1o ges powered vehicles, and pradually phase in increaging
etrisson standatds,

That the MTA mwplace all diesel buses with chegn air (CNG) buses a5 svon as
possihhbe

That municipalities and schools i the Southeast LA, sub-region smcdy enforce
the sthool e “no dheg" regalanons

That schools and other sengigve receprors work with the Asthma sod All
Foundaoon to target the Southeast Lo Angeles area for ¢ “Breath Mobile™,
which is an existing mobdle program which sreens and treats cenain respreatory
alments.

That all relevant sgenoes (acleding AQMID), MTA, LAUSD, ACTA,

CALTRANE, EPA, 3CAG, Swic ARB, DMY, County, Croes, o) impbernent
parent tdueanon programs for ar poluhon and rebated ettects.

That ACTA complete 2 suppicmental eavironmental review, fron: ooginal EIR
addresang dicge] erminssons.

That Radlied Companies congder off-peak twrain operadon in oeder w teduee
concenmation of emigsons.

That iocengvez be cocated for husinesses 10 convert to better emisgion control

technalogy/equipment.
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34 ‘That novding 10 cxtablish an alternarive fuels dispensing Gadlity for both pubic
and privae sector use be made svailable,

35

8)

¥}

3

That the Southeast LA area COG {Gateway) cxplore wiys w increase project
revicw reeources for improved processing, poley, rechoecal expernse, ac.

That the AQMIY do pemndic monitonng of ambient air in neghboring cides o

:nﬂnhﬂm‘rg Ermansianc 'E.ﬂ.-l:].'l.l:l.a'r ac M“ Y wﬂlusl.t: redusiton effom.

That “ELAC (formwer name of Gatrway COCG) repow om 2 few pears apo be
revigtedl and posmbly updated.

Advocate Iocally, regionally, and at State and Federa] leved for mmproved regionsl
planning and coordinaticn and funding thae can hate patitve opact oo all
sources of ernissions such a5

A

Begional sharing of impacts from airpors, tuock, twzing, o (cg =
semong] geowth plan For all awpors, paticulady as a Aeenanve o LAX
= JECTICTI T TRy TIT130 Y areld el Lusicesacs 1o ].I.I:lj.l "Pa.r" fut bnipratds; cio)

1. That the pending Los Angeies Amport (LAY) expansion be
opposed by the Southeast Loz Angeles ares iy Coundls,
becavsme 1t wall xeaes oon additioinal sowuces -ufp-nliun.i;m. o the arca.

B) Stnart prowah conceps for planning and projeces thae provide funding

C}

and ingenbves for better taost oncnted development pardculady neo
ctponally wrpened proeth arras wherr thansit suppoos density, wheee
less dense or kess ar impacwed arcas can suppom more ghoeth while
offsetting the pressure in high impact arcas such as the Sonthess LA
ciaes and also sllowing, for example, bettet opportunity/sappont for
open space increascs, ce regiconal housing allocadon 1o this concepr
requur mgronal growth momagemenot clements in all peneral plens that
addresses air quality and transporaton and othet shared mgionad lssues;
inprove  mmired wwe  and  pedestrian onented  developinemt
funding/ Anandng/ incendves, planning { e. lrss aum-dependence]).

Improwe funding and dam shesng for (IS applcadons amomg and
Lrecwer all ageucics dﬂtm;ﬂuuL:Lmeth_ﬂmdr:g:nul'wlml

if" tppe analysis of wees, prowth bnpacts, éevponomerml Dmpacts,
manfportaton, T

Zai



Huntingtrm Patk Aur Chaalery
Improvement Task Fopes Repomn
JImauary 15, 2044

Pagr 8

39 Tl in Beownteld (eovinenmennly disoossed xice) funding wade now "olean”
L3Eh.

A Pursue/advocate/implement aoy  other sound  envitonmenl  polices o
projects such as: "preen”/susminable building codes; ar condivening,’ filiation
mitgations, upghades, or wnprovemenis for tensitve receptors of oiher general
wmpact areas for il hulidings but parteularly schools and hotoes.

417 ‘That the City of Hundngron Park Chief Adminictratrve Ofhcer, or deupnee,
coopdinate a meering composed of Oy Managers/Chief Administative
Officers fom those cites induded i the Gawewsy Cines Council of
Governments (CO0G). The meedng ghall address the issues within the AQTTF
repon, proposed AQBMD Rule 1190, and Air Toxes Conoal Plan, ag well a3
nther measures to ceduce aif polugon within the Souctheastem s sub-region.

i, 0o aped mas? sy e dradt)
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AFYPENDIX E

CHAFPTER 2

Conceptualizing the General Plan

AN rraturaey refereaces wre e e Coadiirmer Ooveremmenr Qoo wriesy, offereae poacd

Pro pucirie oo e canprelign sieoly dpdasiong o gen
eral fHan 15 an important undertakine. The resvances
required of the planning agency Lo prepare an ad-
soutite gencral plan ans petenciglly greac. Yol many
people aulside of the planoine and develaproent
wuorld are ol Tamiliae with the ceneral plan and
the role it plavs in shaping nur communitics. So
wehy plan™

Fart ol the answar is it cach city and councy
hax o stalulery responsialily o adopl a peneral
plan, as Jesvrroed 13 Chapler | ($633007. Once
adopted. each cily or county has 2 duty w0 peri-
nchcally review and revise thewr general plans as
gitcumsiances wartant . .. " 0L 0E[A), Cifioens
of Craderter Falfey 1 Bogrd of Suporviaors of #2000 52
Cal 2.4 3573,

In addition. peeparing. wlopting, mplement-
ing. and maintaimng the goneral plan serves oo
« Identsfy the commuonity's land use, cireula-

G, cnvironmeniah, egoncmic, and sagial

poals and peolicies as 1hey relae w lad use

und development.

&  Pravide a hasis far loe sl prcemanent dresinn-
making, incloding decisions an developnelt
appruovals and exaclions.

#  Provide citizens with npprrtunitaes to parci-
pate in The slanmag atd degisien-makane peo-
cesses of their commenites.

*  Infom ciizens, developers. decision-makers,
and orher ciicsr and cousties of 1he around
rules that puide development within a particu-
lar communily.

The general plan brdges the zap belween
coepmunity vaklues, visinns, and ahjectives and
physcal decizions such as subdivisions and public
wirks prujects.

Gwrveral P Sudel aes

T Culilzenio Legualalure deelarsd ao 1975
that ~decisions involving the fuoure grosdh ol 1he
swate. mnat of which arg made and will continue 1
be made ar the local bevell should be gounled by un
effective planning prscess. including the Iocal pen-
eral pten™ (§65050.1). The Legislature has rurther
deciared that the sate™s lamsd is an eabwustible -

SOOMCC. Ned Just & cormodity, aond s essential e the
ecancnmy, ervimaroel. wnd peneral weell-beino ol the

peeple of Califomiu ($65030). Che need 10 halance
population and economic growsh with environmen-
el quality has lang heen 2 concermn of Califontiang
State planning Taw, the Califorma Envicenamenlal
Chualiey Act, and v Comese-Rnoa-tlertebens Local
Crovernment Becrzanislion Acl wre three examples
A T alifamia'e =f¥eme 1n plon reepenzible:

SLSTAIMABLE DEYELOPHMEMT

Becently. the “sustainable development™ and
“umarl grawth” movements have cpoompassed
extablished princaples nf good planming and adva.
cated a propelive appeoach 10 fiture development.
There iz no previse &efintion of sustaineble devel-
opment. bul i basic concept mvolves meeting the
needs of cumren? genertions withallt compromising
the needs of future gencrations, Sustainable devel-
cpmen can be further defined as balanciag the
“Three C's:" environment, economy, and cquity.

“Hmart grmath” is & similar congepd, Although
some fegl sustainability is beeader. The geals aod

rethes e oF acmuct I|_.ir|.p'\|'\|1.|'| wnd the relaotedd =2 cw
Lrbanist” movement are compatihle with sustain-
alHle developmene,

Sustaimability woals include the following:
*  Dccteasing urban spraw],

#  Preserving open space and prime agrienliural
fands.

25



®  Crealing slrang econdarnies.
¢ Urealing compact, integrated enmmnites.

+  Ensuriog the availabiio of afforduble hows-
ing,-

*  Promacing alernative, less polluling mades
el tramsportation.

+  Promating energy- and resnurce-gfl5cign; in-
duslry,

E I-"rnmnriﬁir_ wsekes el e dinm pronrana ciimhlh as
regwiling.

+  Developing carnrmunile-driven steulewic plan-
ning and codlahorative repional planning.

The comipresensive, integrared, and lonp-term
nature ol the general plan makes il an 3deal ve-
hicle for implementing lecul susiainahle develon-
ment pnals. While prepanng ot amending a peneral
plan, susizinable deve lopracmt folicecs Or pro geams
may e addressed within the various elemnents of
the plan. Fur exarmple. policies an mimmmizimie ur-
b sprow] Uaroueds Lcstlatiens 10 development may
be addressed in the land use element; palicies for
prime agricultural land preservation may be ingeg-
duced in the NS GpLoc clemcent;, and the trens
patation element may be used Lo address public
[ri].l‘lS-pt}l"lﬁ[jl:'J['I. CUTICETTIS,

The principles of susiainable development
maw also puide Lhes overal] goals of the peneral plan
For example, Santa {:lara Councy's general plan
addresses four themes of sustainable development
i the neeacieabon o 15 reneral plan vision: so-
cisl and econumic well-being, managed and hal-
anced prowth, livahle communioes, ang
tespensiple resonrcg conservatiarn. The general
plan's goals for sovial ind evenomic well-being
ine lude achisving “a healthy. diverse scenomy and
adequult emplnyment ppportinitics” oy reaching
"sustainable lovels of growdh and job farmation
vengietent wnl planngd improvemenis in hoosing,.
trunsporlalicn, urban services, and maintenance of
envirommenial quality.” Goalks for the other Thentes
also reflect the nacoessary balzonce wmnone the su-
cial, environmental, and ccenomis goals af sas-
tainalle developrent.

Ceneral plans may absu e combimed with
olher documents W promole sustainahility. Foe

inswanue. the City ol Pasadena uses & quality of
life index 1o wdendify, measure. and sel gualily
Al il indirataes Far g laalthicre, mmors cociaine
able ciiy, “The Quality of LLife in Pasadena™ in-
dex combines informatinn from (e city’s geaeral
phan and ather documents ad addresses soch
ropies as the enviconment, healte, education,
transpoctatinn, the ecnnamy, and cmployimes,
Che cnneept and application oF suslaimable Ue-
weloproent is evalviey through creative imemreia-
[Bon amd s,

[ZBSMHOUSING BALANCE

While the mandatory elements af the general
plan are not siatutordy reguired (o identity spe-
cific econamic ssues, the phyvsical peowtl ol the

cotrunnily is clearly interreluted w s economic
|__"'EC' '\-'\-"I:I'l. 'I'.l:.:- d'b'uil-ﬁ.l:!ii:‘!.:.' |:||.1||.‘| [EHTL] u:r |-:|.'r|-:| ﬂ.l'lCI :nprn

struclure requirkmeents such as housing, circla-
lien, water. and emerpy are all within she poarsigw
of the general plan. Many jurisdiclions develop
more expligit geenomie deve lupmen pulicies in
an optiogal economic Jevelupment slement tas
Jiscussed in Chapler 6% Ome rssue 1wl cuts acrss

se vl elements of the general plan is pohethousing
hulance.

Relving on the automobile as our primary
mcans of ransporanon hus envouraged pultems
ol develapment and emplovment that ace citen in-
ellcient. Suburbanites routisely commate 25 miles
ur more [tum theie hames to their places of g
plmyment. Jahs are dispersed throughou emploe-

mrm roginms mabking okl reaner impeaetie sl e
mast pecple. Car wips betwesn home and the oro-
cery store [or the hank, the dencist, the reslaucand.
elz ) are lomaer than necessary begause resideatial
and cotmmereial dreas sce nol sonvenienl W one
acher.

loberhauging palance is based oo the premise
thit cummuting, Lhe overalt number of vehicle rips.
and the resultont vehizcls vadss trgveled con be rno-
duged when sufficient jobs are avaibable locally w
badance e ecnployment demands of the comniu-
nity and when commereeal $erviees an: convenizl
o residential atcas.

Planning for a obshawsing halanee requires
in-depth analyses of emplovment potential (<85
tng and progecied). housing demend by inoome
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group and corrected or sepicnal housing agporte-
nilies}. pet nousnp peaduclion. and the relutionslip

belween employienl cpporunities and howsing
avoilakilie TMeer faoters cueh or heoning aact: and

transpartation sysiems musl alse be evaluated.
Achigving & jobsthousing balanue regueres
comtredling e Jocatioa, intensity, and nature of jobs
and howsing in order o eneousee 4 cedustion in
vehicle reips and miles tezveled amd o comespend.-
imgr imeTeask i Lhe uie o mass transit and alterna-
trve transpostation metheds siuch as beyeles.
gaoels, and walking. Srasgies inglude loeating
higher-densty howsing near employment fenlers,
premoting inlil development. actively recrailing
husinesses that will utilize 1he lacal waorktorce, and
providing aftordab e howsing oppottunitics wihen
the compunity, Tobs-housing provisiens most dis
rec Ly alTegt nhe famd use, zirculation, wnd housing

wlarnant..

EMYIROMMENTAL JUSTICE

QPR i requined tie provide weidance 0 sities
and eountis s for incgrating envircnmental justics
inle: Lhisie penecal plang (505K0.12). Eovironmen-
ial justice i defined in state planning law as the
Fair treatment of people ol all races, <ultures, and
imcomes witly rospect 1 the develeprment. adope
tiom, implementation. and snlergerment of enviroms
mental lwws. revubations. and palicics.

Thes following section discusses enwironmen-
lal Justice and its pelaticnship to the general plan.
[dews for duta and analysis and enveronmental jus-

fice pnlicies aee also included i the discussion of

1l FAa ﬁnﬂul‘ﬁ'l‘}.‘ u-nu.r:' j"l-'"" wlarmand e fSaalimn 11

Federal Framewnrk

Tae Cunstitutional basis for envirenmental
justice and all ather challenges 1o pevcmmental
diserinimaticn lies in the Equal Mrotection Ol se.
The Foustcentns Amendmenl eapeessly provides
that the slates muy nol “deny 10 any person within
[1h=ir] jurisdiceion the equal pretscticn ol 1he Taws"
(.5, Constiturion, amend. X1W, §1).

Environmental jastive policy was spearhesded
at the national level on Februan 110 19593 when
President Clinton signed Exerotive Cnder (O}
| 234% regarding *Federal Actions o Address En-
viennmentad Justice in Minonee Pepalations and

Gepgral Plan Guidehnps

Low-Inenme Populations.” The executive arder
followed & 1992 repon by the federal Eavironmen-
lu] Prutecion Aeency (L5 EPA) indicating that

venmonunitis: of eulor and Juw Drecme population s
gxperience higher than average exposures o selecied
air pallutams. haza rdous waste fagilities, and ogher
formes of envirormental pellaon.” EO. 1289
focused nnenvirnamental jostice inrelation o mi-
neeiry and lawe-income prpdatines by reminding
us Lhat there are cuccent Javes Thin can be used o
achieve envimonmental justice. Amone the Llews Tl
were underscared inclade the Matiomil 1-nvimonmen-
11 Policy Aet INEPA T and Tile V] nbthe Clivil Rights
Actof 1954 [Tule Wk Tollowing E0. L2898, an
[ecember LOL 1997 the Council vn Environmental
(Juabiby (CFY) released NEFA Cavdivace for Federal
Apcneias on daw Termg i FE TA5WE

Tithe ¥1_ as aroeoded, proabils any resipient
fetwfe g1e Teasal watite e peakldie ae pricare agene gt
affederal financial wssistance fmom discoiminating
nm the hasis of race. calur or nationot onon o
their programes nractivicies. e 1 il pechib-
its wrientional diserimination 142 11507 20004 oo
S20M1A-7: EPA’s Tule 1 anplérmentizoge eirula-
tons, 40 CFR part 7250 Alhough Title Y1 15
hroader in scope than E.O. 12B%E, the doctrine of
£ITVIEONMERTA] [UAEE 15 hener ensured by the ex-
etulive order becawse it ¢xpligitly applics 1o Jow-
ineane g well as nority populations

Stane and Jocal agencies thal receive federal
fundiey el comply witk Title W1, as stated aouyve.
and by extenaion, .00 12898, This i commuonly
kaewen s “fiderabiacion.” In respanse, many state

and local arenuias that peceive federal funding have
trmatiated envireomental justive proprams ol their s,

Stale Framework

F:a0r to the passage of expligit cwironmental
Justice luws in Califormia, rmoalliple andi-diserimi-
natiom slulubes were wlready 1 G books. For ex.
Ample, s121¢ planning law prohibits any Iocal entity
frorm dezbving any individoeal or group ol “he en-
joement of residence, landuamership, lenicy, or
any o1her [and use in Califprma because of the race.
sex. color celtoivn. edmiviny. nateenal orgin. an-
cestry, lawt) cocupation. or age ol the individus]
ar grovp af individuals [§a30081. Inaddition, the
Fair Employment and Heusing A1 (FEH AT spe-
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ciligally prakihits hieasing discrimination un G ba
i of race, color, religion, sex, sexoal orienta-

Livn. marilal slatas. national nrigin, ancesley,
foniilinl atatwa, Jdizeziditse oe 2odied o insome
(612900 cf seq.}

In 1999, Gasveimer Davis signed S8 1L [Solis,
{hanter 690, Stawies of 199) inte law, defimng
chvizenmenal justice in statute and eslablishiog
OTR A the coordmating asency for siste envinon-
mentul justice proprazs. The bill farther regquared
the Califnmis Eovironmental Prolection Apcney
(CalEPA o ke specifed aclions in desiening s
mis=1m {or pragrams, policies, and standerds
within the apency and to develop A madel cnvi-
ronmenial justice missien statsment for boards, de-
par ests, and offices within the spency by lonary
i, 2066 En Hepeecmber 2000, Governor Davis
siimed o related bill 5B 89 (Alarcon, (Chapler 728,
Slwbualws ol 2000, wbach compleonnests KB 115 by
roquiring the crestion of an enyiconmental jostice
winTking group and sdvisory group o dssost CalERs
i developing an interavency environmsntal jus-
Tive ofrategy, Further, 5B K24 (A larcon, Chapler
T6E. Sratuees of 20013 added due dates for the de-
velupment of CAalEMA's inleragency envitonmen-
(al justice stewte gy and ceyuined CAEETA e address
progrann ohstacles impeding environmental juslice
by Decomber 31, 2003,

AR 1533 [(Keeley, Uhapter T62, Salutes of
2001y reguirzs OFR 10 ncomporate envirnnmental
yustice sonsiderations in the Gemerdad Sian i
beres. AH C 257 specified that the puidelines should
address the following:

L] Drau ibuliug e pulblis dpsilicizs in an cgquas

lakle manner.

¢ Lacating harasdous industral facilities and
ey Ina mannet 10 seeks o aveid over-con-
cerlraling thess uses i proximily taschoals
or residential dwellings.

¢ Aovpiding lecating new schoals and resuden-
ual dwellings in prosemicy to hazardsus in-
dustrial facililies.

#+  Prommting more livable communities by en-
panding epportunities far transil-oriented
development s Ol residents mininzize rate
und pulltion impacts from raveling for put-
poses of work, shopping, school, and necmeation.

Fnems ol [neyguily

Prablems of chivironmental justsce can be bro-

ken down imto two cRLER0dICE: procedurat ineguicy
and gﬂﬂg]’ﬂ]‘.lﬂll: IMsyuiy. [ OrNeT Wwoerds. wriedir

caiment can manifest iself in terms of process
ac in 1etns al results.

Procedural inequily vevars wheo tee planning
pri:zess is anl applied uniformly. Examples of pre-
cedutal enequity inglude:

+  “Stacking” commissions of cummitless wilh
cerain interanta whales iE,n::ri:nE -C:-lJ'I.-I.‘r:'-I.‘_I\.:_I'I'I.HI'ﬂﬂ

e e eomaniLity.

¢ lclkding meetines al licoes o locations tha
minimime public paricipation.

+  Lising English-anky written or verhal cmmu-
niculion when o non-Eoplish speaking popu-
Iatian will be affeceed by o planming decision,

# FReguiring lower levels obf sutigation lor
projects dfegting [ow-meome or minerity
pupulatians

+ llneven enforcement of eovimonmentul cules.

Geagraphic incguity describes a situation in
which undesirable land uses are coneentrated in
centain ocishboloods wlnle e beaelits ace e
ceived elsewhere. 1L wlso describes 4 siwation o
which prublic amenities are concentrated only in
certain arzas. Framples ol gengraphic inequity in-
clule:

# Ceruin neiphburheods have a disprosportion.
ate share of industrial facibities that handle or
produce hazardous wad e, achiles the aranami-

benelils wee disteabuted fo oser newpdiborhoends
¢1m Lhe [orm of jubs and [ax reveouoe ).

#  Ceripin neighbrhiads have a disprpartion-
ate shire of waste disposal facilitnes, while
the benefits of such facthties ace neegived by
the communily or regien as a whole.

+  Cuoanrooskily weclers, panis. and opan gpaoe are
concentrated o cerain neighborhouds.

remographics

[n order w identifly inequitable distcibuticn of
cither undesirakle or heneficial land wses, cities

and caunties should identify arcas with low-income

General Fan Guidelines
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and myincrity prpubacions. Plaoners must wsk twe
ausstions i order e idenlily low-come and mijs
norily oopulations, First, what s the appropriane
EEEraphic UNIL 0T ANAIYEIR7 SECON, Whal 1s Lhe
definitton of low-ingome amd minonits?

The appropriate geowmanhic uait will vare wir
the sire snd populatien density nFthe gibe or guunty
Pypical gecgrapiic units ace coungilsuperiserial
distzicts, neighbarhoods, censas tracts, and census
Blocks. For cities and counties with Thighee pupu-
nlion density, censes tracts will tepically be the
mast wseful unit of analysis. Fer sinall cities and
counties with low populallon densities. censis
blavk may be the sppropriate unit. Accurate dara
s usuilly ool availahle below 1he censes Block
level.

A peopraphic unil 13 cunsidered low-inecame

ar minoeity if the low-income or minority popeta-
Livn oaessds 5O porL o uL i 1osasnr g iy EreiLer

than Lhe city ot counéy 25 & whale, Census Data
Series P60 an Income and Poverty provides in-
fermalion on incoime: levels. Miorily eroups may
inglude the fallawine Censuys culegromes: Ameri-
¢t indian ur Aluskan Mative; Asian ar Pagifiz [s-
landier; Black. ol of Hispeoic orgin; or Hispamg.

Onee iow-tnenme and minaricy papulations
hawe beenm identified, planrers can cempare the
demagraphic dala 10 the Jistnbuteen of public fa-
calities and polentially hazacdows industrial Fagilis
ties. The plannine apency should work with the
fire Uepartmend, county cavironmenial health de-
pariment, repional weter gualing sonleal brard, aod

incal air district w identify industrial Tecilities nr
ucer thoar WAy plas o havard re human hzalth. Thia

i | vsis vam be wsed 1o idencify incquitable dista-
bution of heneficial public tacilities and
avereoncgneratian of industrial Gocilities in low-
incamg And runoriy neighborhods. Gengraphic
infurmalien systems (G15), wherg available. ars a
peweerful 1ol far doang tris Kind of analy ss.

Community Farticipation

Commmunity invelvement in the planninge
Process is an impodant part of environmental
Juszice, Cities snd ceonties shoold develap eom-
munily parlicipatinn strategies that allow for
carly and meaninglul commuanity invaolvement
by all aflected population uroups. Consuder stras-

ez 3l Plan Guidelinas
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egies he overcormne lineuistic. insticationgl, eulluzal.
ecunumic. and historical batriers 10 efeclive par-
ticipaticn in the generaf plan provess. Chapter ¥ e
drdicaled tn 10 (sswe of community paricipatcn
and suppests methods to improve outnzach o and
communicaticn with all popubation groups, incied-
tng low-incame and minoeity popalations,

Fublic Facilities

Cities und counties shrbd alin for the squitable
diatnbution throughow e sonunuiig W use -
lic facilitics and services thisl increase and enhance
commLRily quality of Bfe, given the teseal aod Jeual
eonste ints (hat restrict the sizing of 1hese Cavililies.

Pubtic facilitics that eohance yuality of dite
may include parks, open space, recreatinnal f¢ili-
tics (including senior and vouth congers ). commu-

nity ¢enlers. lebraries, reuseums, coliucal CENLETE,
science vealers, and zoos. Equitable Jistribution

can e measured 25 the distance (or ravel time)
(rem each residential amea to the funilite. A pee-
geaphic analysis of public facilitizs may reveal
underserved dreas in the city or cauny,

Same puslic (rilities, such 23 packs wl open
spaiefgmeenbelis will be iy numerows and should
b En.-ntu-np!\i-:a.“:,:dis;acmd El‘u":ruE,huuL the cnnmmu
nity. "The facilities will wsually serve one nekgakr-
hod or sulsdivisicn. Other facilites may serve severl
neighbxortiomls, such as a recreational center or brunch
librury. The facilibes shoutd be locaed in neigh-
hothood or “villege" centers. {Hher public faciki-
tics arc unique amd serve the entite eomimuniy.

such as a central library or city moseum, Lhigue
Iaciiataes Wl are docated a0 the ¢ cemler or urhan

e are presumed tbe cquitably Jistribuled.
Fisral constraing include the relative oo of
land and 1he akidity of public apencics to ohiain
financing for acquisition and constructuon. Legal
consraints incleds, but ane ool limited ta, local,
slinte, o federal regulations for the protection of
the enviranment, public health and safetvy, or the
preservation of hatucal and cultaral respurces {ig-
cluding histerical and srchealogical resuurces).

Industrial Faciljties

Cities 2ol counties shoald develop paliciss
thar provide for the lecatien of indusirial ficithtes
and rther nses thal. even with the best available



e hralayry, will contain or produae material chat,
because of 18 quantily. convemmation, er physical
or chemical characieristics., pose a sienileant -
dri wu honan Seaddy aidd sy imd s thia
#cks w avaid over-congentraning thess uaes in
oraximily L seouals ur cesidential deeellings.

Clver-concentratinn uccurs when industeal
lacilitigs or wses donar individually exeesd acge-
able regulaty staodatds foc pablic bealth aod
safely, bat when vonsidersl cumulatively with
olher industrial faciities and wies, pose 2 5ionicl-
cant heabih and salety magard to adjacent vegiden-
tial and sehoal uses.

Facilitizs thal sonat, hambbe, slere. ur dispose
of harardous materials are regulaled by g varicty
o agengics. These agencics inchode cownty cnvi-
ronemental healh departmenz, ire depasments. air
distriets. cegienal wiler yualily semrol beacds, the
Calitnaia Dopm bt wil boalds S sive s, dic Cali-
formia [ateprated Wasie Manapemcnt Hoard, and
the talifnrnia depanment of ‘laxic Suhstance
Concrol E0VTSC. HowveweT, cilics and counties, as
Ui orimary Tand use authority, are pomacily re-
sponsible for the Eocution aml distribution of po-
tentially heearduos industeral tacilities theeogh the
general plan and xoning srdinances.

£ine appeoach tn avouding nver-cancentration
Of pocentially hazaedous induserial tfacilities and
wses i1 prosionity W residential and sehoul wses 1y
Lthe wse af buffer ones. Buler 2ooe pelivies may
he al approeched inone of two wavs, The general
plan lznd s diagram may designate transieional
[and wses between industrial and resideritial areas.

Teascilaceal udere zizax inzbuds opan cpuce. light
industry. office uses, basiness parks, or serice
commercial wses. Huffer pnlicies may alsa he
aimed & individual siting degisions. For exartiple,
corain ndustial vaes may aol b2 allowed withion
w gquarier mile af a residential or school ose.

One weakness of butTer policies s that et s
difficul 1o make a pyicri desisions Ao Tow moech
dastaniee 1= needed L0 2 himmale poléntial heallh aml
rafety hazurds Lo residential and schoel. 4 possible
solugion o chis problem s 10 make cerain indus-
Lrial wses conditiomal within a certain distance of
residential or schuol wies. This allows the ety or
conanyy Lo eonsider the patennal hazatds associated
with tndividual Gacililies or uses. Approval of a

d4H

colditianal = is diw relienary aod thus would be
subject e CEQA. [ should be noted thac CEOA
requites that a lead ageney eonsull with the aftoeted
BLIES LI I e Tn LT 170 WOl GTRiLLe 1e-
Ardaus yir emissions or handle acutely haeardous
malertal 15 proposed within a quamer mile nf f
schino | (Puble Resoyrces Cods §21151 4.

Andtiver policr pespanse Le ver-conceniration
i5 1 cip the number ol polentally harardnus fa-
cilnies within a certam distanes of gach atler. Fur
example. the stare of Georei does not allow si-
inge ala new solid waste Tocalive U two such Tueili-
les alrewdy =xist within 3 lwo mile radios of the
proposed facility.

Mew Residential Lises and Schionls

LClinies and cewnties should provide for Lthe |o-

catien of new schoels and residential dwellings in
a minner hat seeks to wvoid locating these uses in

proximity t indusirial Facilibes and wses that will
conlain or produee marcrials that, hecawnse of e
guanitty, coneeniration, ar ahyvsical or chemical
characterislics. puse a sipnificant higsard o human
Brealil and safers.

The location of new residential and sehool
development is the flapeide af the preblemn dis.
cussed in the seerion above, Civen e need for
new honsing and schools and given the oeed e
rizaki ellucient use of lund, how do cises end coun-
Lies deal wilh exisling over-conzeniration of indus-
trial wses? When designating areps tor residential
developreent, the ciy ar coundy shaould identi By any

ever-concentraled industrial aress. Appropricle
BUOERS SMOUIE D8 PLICEU DELWEETS OVET-LRNCET-

teated mdustrial areas and new residential areps.
Using their authanty over the appraval and desien
of subdivisions, ¢ites and counties may develop
palicies and slandards related to industrial over-
concenlrilion and new subdivisinn approvals.
The location af new schnols is of particolar

cancem 10 hath local governments and sehool dis-
tricls. The general plan should identife possible

locatiuns for new schools, Suek locations anes ap-
proximale 4nd do nel indicate specific parcels.
[Feniifeine approprane school localons as parl of
The seneril plan process muy wvoid project-level
prothdemes of peoscimity 1o industrid facilitees and
nses. Fhe planning agency should work closels

Ganeral Plan Gujdelines



with the schanl district Lo identify switasle sehool
loe aziomes. Prier o adepling of amending a gereral

plan, the planning apecy reost efee The proposcd
ACTI0N [ any sehool disleucl vt 1he arein coe -

ered by the proposed aghon (SHE332).

For their parl. svhool Jistriets aze required o
ey the plannmg commissicn of the ity or
COLMLy prioe (3 aeditiving prepery fornew scheols
r expnzivn of an exisling sehonl. Schook districis
ate pot Poend be lovel coning ocdinances unbcss
the ardinance peewicdes for the location of schools
and the vity o1 county has adonted 4 ienecl plan
(653091 School diswricts can overnde the general
plan and zomeng unlinances with regds e the vse
ol propeny for classoaom facifiies by o two-thinds
vole of the sehacl hoard (§3350%4). The board can-
el exersrse this power T non-Classronm facilities

such as admimstrative builldings, Tus sloraec and
TAINETIANCE ¥ACLLE, anU warsluses 10 v selius

buard escipises theic overnde power. they st
netily e gicy or county within [0 days r553904)

In adlitien 10 general plan and zoainp con-
cerms, CEQLA requares that the envitonmental docu-
meznt prepared fur o new schocl identify whether
the proposed site is any of Lhe following: & carren
et Barencr hacardnos waste orosolid eeaste disposil
Tacility, 2 hazardous substane es release sie denti-
fied by DTSC, e si1¢ of one nr maore pipelines
thel carmy hasacdous sulssanees. 4 is within a guar-
wr mile of u facaliny that emits hazardous ae omis-
ainns or handles acurely hazardous maccyial {Fuhlic
Ressources Code 21 131.8). [Fsoch facilities exist,

the schuoul bused ot make Andings thal the {a-
cilitica de nul cndangee the publiz haalth (farthors

mtending ar emploved by e proposed scheol) o
11 existing cnmrective measures will cesult in the
mitigation ol @1y healch cndangermenlt.

TRAMSIT-ORIENTED DEVELOFMEMT

Chries and countics should promote mare Liv-

able cornmunities by cxpanding opporunities for
reansi-arigmed devebopment (TOTN so thal nesi-

dents minimize traffic and pollution impacts fem
raveling for purposes of wurk. shoppng. schools.
and recrealiom.

Transil-omomied development TOD Us o Siral-
ey 1hat may help a community achieve i gen-
eral plan poals relaled 1o circulation, housing,

General Plan Guldalines

envicorumental yualiny. and ecenamie develapiment
By mproving aceess e jobs aml housing aod revi-
talizing cxisting neighborheods, T can be a ool
100 eOvIreEaenial JUsne.

TOD is defined as madezate- w higgheraden-
ity development. levated within easy walk of o
rajer st stop. generally wih & mix of res-
dential. empluyment. aod shopping cpporlunmties
desipned lor pedesieians withool ewcluding e
aule, TONY ¢an he new construction or redevelop-
recenl of ane of mere haildings whose design and
orientalion facililate leansit wse, (Storewid Trin:
sit-riented Dheveliymnend Soidy: Facters for Suo-
cins n Cofifernia, Califermia Depariment of
Transporiation, 10025

A well-desipned, vibrast TOD cartimumity <an
provvide many benelits for Jovial residents aml busi-

acsscs and the samounding region. Cnmpact de-
kl,.'.l.,:ll_lllll:ll.l. 1Al LEAlsiL :1|.1|].|:1 Ldll JIILLCHE»T L dlisiL

ridecship aod deceeass saics of venicls miles trav-
eled (WMTH thereky vielding 1 good tetum en tran-
=it syslemn ivestmenmts. TOD <o alsa provide
mobility choicss, menease nublic salely, nerease
disnesable hnvsehold ineome, reduce air pelluticn
and encrgy conseninn rates, help conserve re-
suueces and open spase, play a role in coonnnmc
develupoment. vantcibure 1o mace affordabil: hous-
inig. and decrease infrastruclune vosts.

A& variety of factors nesd o e comsidered
during the development and implementation ol
TOD. These Iactors ineluds iransit sysiem desige:
comnunily pactaetships; undersianding of Incal
real =stale markets; coondination sroongp ekal, e
gienal, and alate crganications; and proriding the
tight mix of planning and financial meentives and
resounes A suscesstul TOD will reintaree the
community aod the transil system. Trunsil vpera-
oms, property owmners, and residents shoeulhl be
involwed in the develnpment nf TOE} propasals.

Crarar o identify and assess potential locations
fior TOID showald b cellected duninyg prepacation of
the land vse, carculation, and huvsing elements of
b peneral plan Aninveateny of posgicial devel-
npment sites within L4 w 172 mile el rans i roule s
may revedl porcntial locations tor UMD, Additingnal
data vy be wsed to verify the optimume bocating
znd mix of uses 1o furtner reline the viabiiy ol
T(M?¥ ar speeifie transit nobs. This daia muy in-

249



CASE STUDY: Integrating Transit-Oriented Deveiopment in the Genaral Plan
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CASE STULY: Integrating Transit-Oriented Development {n the General Flan

The fullowing salices flam the agnculare and land wse elerrent of the Frasra County General Plan illuserate
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APPENDIX F
CALIFORNIA PLANNING AND ZONING LAWS
A. State Planning Law

The responsibility for land use planning and control rests primarily with the cities and counties in
California." While the State Office of Planning and Research is responsible for “developing state
land use policies, coordinating planning of all state agencies, and assisting and monitoring local
and regional planning,” the Office is not vested with “any direct operating or regulatory powers
over land use, public works, or other state, regional or local projects or programs.”

B. Local Planning Requirements

Each city and county planning agency in California is required to prepare, and its legislative
body is required to adopt, a comprehensive, long-term general plan for the physical development
of the city or county, and for any land outside its boundaries which bears relation to its
planning. * The general plan may be adopted in a variety of formats—as a single document or as
a group of documents—but it must address the following elements to the extent that the subject
of the element exists in the planning area:’

(a) A land use element which designates the proposed general distribution and general
location and extent of the uses of the land for housing, business, industry, open space,
including agriculture, natural resources, recreation, and enjoyment of scenic beauty,
education, public buildings and grounds, solid and liquid waste disposal facilities, and
other categories of public and private uses of land;

(b) A circulation element consisting of the general location and extent of existing and
proposed major thoroughfares, transportation routes, terminals, and other local public
utilities and facilities, all correlated with the land use element of the plan;

(c) A housing element;

(d) A conservation element for the conservation, development, and utilization of natural
resources including water and its hydraulic force, forests, soils, rivers and other waters,
harbors, fisheries, wildlife, minerals, and other natural resources;

(e) An open-space element;

(f) A noise element, which must identify and appraise noise problems in the community.
“The noise element...shall recognize...to the extent practicable...current and projected
noise levels for all of the following sources: (1) Highways and freeways, (2) Primary
arterials and major local streets, (3) Passenger and freight on-line railroad operations and
ground rapid transit systems, (4) Commercial, general aviation, heliport, helistop, and
military operations..., (5) Local industrial plants..., (6) Other ground stationary noise
sources....”
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(g) A safety element for the protection of the community from any unreasonable risks
associated with the effects of seismically induced surface rupture, ground shaking,
ground failure, tsunami, seiche, and dam failure; slope instability leading to mudslides
and landslides; subsidence, liquefaction and other seismic hazards.®

In addition to these seven required elements, cities and counties may include any other elements
and address any other subjects that relate to their physical development.” With respect to the
housing element, a specific article was added to the Planning and Zoning title of the Local
Government Code setting forth the required contents of the element.®

C. Incentives for Local Planning
Incentives to encourage local planning are unnecessary because local planning is mandatory.
D. State Role in Local Planning

1. State Plan and/or Policy

The Office of Planning and Research is charged with the responsibility of developing state land
use policies, coordinating planning of all state agencies, and assisting and monitoring local and
regional planning.” In furtherance of this mandate, the Office is directed by statute to, among
other things, “engage in the formulation, evaluation and updating of long-range goals and
policies for land use, population growth and distribution, urban expansion, development, open
space, resource preservation and utilization, air and water quality, and other factors which shape
statewide development patterns and significantly influence the quality of the state’s
environment.”'’ In addition to this state-level task, the Office: coordinates the technical
assistance provided by state departments and agencies in regional and local planning to assure
consistency with the statewide environmental goals and objectives; develops long-range policies
to assist state and local agencies in meeting the challenges of growth and development and
“defining the complementary roles of the state, cities, counties, school districts, and special
districts with respect to such growth”; and encourages planning assistance to city, county, district
and regional planning agencies; assists local governments in land use planning.!' The Office is
also charged with organizing California into regional planning districts.'?

2. Approval of Local Comprehensive Plans, Zoning Ordinances

While the development and adoption of local comprehensive (general) plans is purely local in
nature, the planning agency is directed—not required—to refer the proposed plan for comment
by all abutting cities and counties in the area covered by the proposed plan, any special district
that may be significantly affected by the adoption of the proposed plan, all school districts within
the area covered by the plan, the local agency formation commission, any area wide planning
agency that may be significantly affected by the plan, federal agencies that have operations or
lands within the jurisdiction covered by the plan, public water districts, and the appropriate Air
Quality Management District."> These entities have 45 days to comment.'
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3. Consistency Requirements

Zoning ordinances must be consistent with the adopted general plan."” In addition, no local
public works project and no tentative map or parcel may be approved if it is not consistent with
the plan.'® Local governments in California may adopt “specific plans or other plans” in addition
to the general plan, but these other plans must be consistent with the general plan.'” Although
regional plans may be developed and adopted by the regional planning districts, such plans are
“advisory only and shall not have any binding effect on the counties and cities located within the
boundaries of the regional planning district for which the regional plan is adopted.”® In an
effort to facilitate “effective and harmonious” planning, all city, county, and other local planning
agencies are required to submit to the regional planning board their general plans and/or master
plans, zoning ordinances and subdivision regulations, and a similar filing requirement, for
informational purposes, exists for the state agencies with respect to the regional planning
boards."”  Cities and counties may submit local planning and zoning proposals to the regional
planning board for advice, and such advice “shall consist of a report as to the conformance of
such proposals to the regional plan, the possible effect of such proposals on other portions of the
region, and any other matters which in the judgment of the board may be of assistance to the
body requesting such advice.””

4. Public Participation Requirements for Localities

The California Legislature has specifically recognized the importance of public participation in
land use planning, declaring it the policy of the State that, “each state, regional and local agency
concerned in the planning process involve the public through public hearings, informative
meetings, publicity and other means available to them, and that at such hearings and other
forums, the public be afforded the opportunity to respond to clearly defined alternative
objectives, policies and actions.”'  Specifically in the area of local plan development, the
enabling statute requires that that the planning agency provide opportunities for the involvement
of citizens, public agencies, public utility companies, and civic, education, and other community
groups are involved as much as possible.”

5. Reporting Requirements for Localities

City and county planning agencies are required to report annually to the City Council, the Office
of Planning and Research, and the Department of Housing and Community Development.” The
Regional Planning Board is also required to report annually to the legislative bodies and to the
planning agencies of all of the counties, cities, and other governmental agencies within the
region for the purpose of reporting on the status of the regional plan and notifying recipients of
amendme&ts and revisions within the past year as well as providing a report of other major
activities.

6. Monitoring Requirements for Localities
Other than the responsibility of the Office of Planning and Research to check on the amount of

time that has passed since the last update to a local general plan, there are no comprehensive
monitoring requirements for local general plans.
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7. Updates of Plans

Local planning agencies are required to “periodically review, and revise, as necessary” local
general plans.” There is no specified statutory timeframe for such periodic review, although the
Planning Office is required to notify cities and counties that their plans have not been revised
within eight years, and the Attorney General is to be notified when plans are not revised within
ten years.”® The only other time frame for plan revisions relates to the housing element and
requires updates to that element at least every five years.”’

E. Development Fees

Local governments are authorized to assess and collect impact fees from applicants for the
purpose of defraying all or a portion of the cost of public facilities associated with a new
development.?®

F. Coordination with Environmental Justice

The Office of Planning and Research is California’s coordinating agency for environmental
justice programs.”’ No later than July 1, 2003, the Office is required to incorporate
environmental justice guidelines into the next edition of the general plan guidelines for cities and
counties.”” The guidelines are to recommend provisions for general plans to do all of the
following:

(1) Propose methods for planning for the equitable distribution of new public facilities
and services that increase and enhance community quality of life throughout the
community, given the fiscal and legal constraints that restrict the siting of these
facilities.

(2) Propose methods for providing for the location, if any, of industrial facilities and uses
that, even with the best available technology, will contain or produce material that,
because of its quantity, concentration, or physical or chemical characteristics, poses a
significant hazard to human health and safety, in a manner that seeks to avoid over-
concentrating these uses in proximity to schools or residential dwellings.

(3) Propose methods for providing the location of new schools and residential dwellings
in a manner that seeks to avoid locating these uses in proximity to industrial facilities
and uses that will contain or produce material that because of its quantity,
concentration, or physical or chemical characteristics, poses a significant hazard to
human health and safety.

(4) Propose methods for promoting more livable communities by expanding
opportunities for transit-oriented development so that residents minimize traffic and
pollution impacts from traveling for purposes of work, shopping, schools, and
recreation.’’
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ENDNOTES

! See generally, West’s Ann. Cal. Gov. Code sec. 65100 et. seq. (establishment of planning agencies, commissions,
departments); West’s Ann. Cal. Gov. Code sec. 65800 et. seq., (general plan and specific plan requirements); West’s
Ann. Cal. Gov. Code. Sec. 65800, et. seq. (zoning regulation); and West’s Ann. Cal. Gov. Code sec. 66410, et. seq.
(subdivision regulation).

2 West’s Ann. Cal. Gov. Code sec. 65035 (1997).

> Ibid.

* West’s Ann. Cal. Gov. Code sec. 65300 (1997).

> West’s Ann. Cal. Gov. Code sec. 65301 (1997).

® West’s Ann. Cal. Gov. Code sec. 65302 (1997).

" West’s Ann. Cal. Gov. Code sec. 65303 (1997).

¥ West’s Ann. Cal. Gov. Code Art. 10.6 (1997).

 West’s Ann. Cal. Gov. Code sec. 65035 (1997).

' West’s Ann. Cal. Gov. Code sec. 65040(a) (1997).

" West’s Ann. Cal. Gov. Code sec. 65040(i) and (k)-(m) (1997).

2 West’s Ann. Cal. Gov. Code sec. 65040.4 (1997).

" West’s Ann. Cal. Gov. Code sec. 65352 (1997).

" Ibid.

!5 West’s Ann. Cal. Gov. Code sec. 65455 and sec. 65860 (1997).

' West’s Ann. Cal. Gov. Code sec. 65455 (1997).

7 West’s Ann. Cal. Gov. Code sec. 65359 (1997).

'8 West’s Ann. Cal. Gov. Code sec. 65060.8 (1997).

' West’s Ann. Cal. Gov. Code sec. 65067 (1997).

2 West’s Ann. Cal. Gov. Code sec. 65067.2 (1997).

2! West’s Ann. Cal. Gov. Code sec. 65033 (1997).

22 West’s Ann. Cal. Gov. Code sec. 56351 (1997).

> West’s Ann. Cal. Gov. Code sec. 65307 and sec. 65400 (1997).

* West’s Ann. Cal. Gov. Code sec. 65067.3 (1997).

» West’s Ann. Cal. Gov. Code sec. 65103 (1997).

2 West’s Ann. Cal. Gov. Code sec. 65040.6 (1997).

" West’s Ann. Cal. Gov. Code sec. 65588 (1997).

% See, West’s Ann. Cal. Gov. Code sec. 66000 et. seq. (1997).

¥ West’s Ann. Cal. Gov. Code sec. 65040.12 (Cum. Supp. 2002). The Office is also charged with reviewing and
evaluating information from federal agencies obtained as a result of their respective regulatory activities under
federal Executive Order 12898, and from the State Working Group on Environmental Justice that was established
pursuant to Public Resources Code sec. 72002. Ibid.

0 Ibid.

! Ibid.
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APPENDIX G
TEXAS PLANNING AND ZONING LAWS
A. State Planning Law

The Local Government Code (LGC) of Texas contains the state’s authorities for local planning
and development' and regulation of uses.” There is no state-level planning in Texas, and any
regional planning is merely advisory. Therefore, land use controls are left entirely to local
governments.

B. Local Planning Requirements

Texas did not adopt comprehensive planning regulations until 1997; but the state has had
subdivision laws’ since the late 1920s.” Local governments in Texas may adopt and define the
content and design of comprehensive plans for long-range development.’ It is important to note,
however, that while municipalities may adopt comprehensive plans for the long-range
development of the municipality,’® there is no requirement to adopt these plans. Municipalities
may also define the relationship between comprehensive plans and development regulations and
may adopt standards for consistency.’ Although local zoning regulations must be adopted in
accordance with a comprehensive plan, this requirement is weakened by Texas caselaw holding
that zoning ordinances may constitute the comprehensive plan.® State statutes provide little
guidance for municipalities when developing comprehensive plans; they simply authorize plans
to include, but do not limit them to, provisions on land use, transportation, and public facilities.’
A local comprehensive plan may consist of a single plan or a coordinated set of plans organized
by subject and geographic area to coordinate and guide the establishment of development
regulations.

County governments in Texas have no statutory authority to develop and adopt comprehensive
plans or zoning ordinances. The only exceptions are Padre Island'' and the Amistad Recreation
Area."” Some authority is granted for several Texas counties to establish zoning ordinances and
regulations in protected areas,”” but counties may establish building and setback lines only in
areas beyond the corporate limits of municipalities.'*

C. State Rules & Guidelines

Texas has no state rules and guidelines for local planning beyond the statutory provisions
described above. The Local Government Code authorizes planning and zoning for housing and
other structures, including authority to secure substandard buildings, preserve historic buildings,
conserve energy, control rent, and adopt fair housing ordinances.”” Other miscellaneous
community development tools authorized by the state include Neighborhood Empowerment
Zones, which can be created by municipal governing bodies to build or rehabilitate affordable
housing, increase economic development, improve the quality of social services, education, or
provide public safety to residents;'® and the North American Free Trade Agreement Impact
Zones to promote opportunities for developing local businesses and jobs for residents of the
zone, as well as requiring certain businesses to hire NAFTA displaced workers."”
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D. Incentives for Local Planning

Texas has no state incentives to encourage local comprehensive land use planning. There is,
however, a vast array of special district legislation for a variety of purposes, including water
supplies, electric utilities, tax increment financing, county development and economic
development. A popular tool for municipalities is Chapter 380 of the Local Government Code,
which authorizes municipalities to create programs for a variety of economic development
purposes. There are many projects related to land development that impact local economies and
assist municipalities with obtaining appropriate infrastructure and addressing other planning and
zoning related matters.

The Office of Rural Community Affairs offers various grant programs, such as the Colonia
Planning Fund,' to promote the development of viable communities thorough affordable
housing and increased economic opportunities for persons of low to moderate income. The
Texas Historical Commission also provides technical assistance and preservation grant priority
for localities participating in Commission programs, including funding for preservation through
local community visioning processes.'”

E. State Role in Local Planning

The state and counties have no role in local planning, nor do they provide regional oversight of
local planning. Instead, the councils of government throughout Texas are purely advisory. The
regional councils of government may provide training on local land use issues, may oversee and
coordinate federal grants, or coordinate air quality issues, but their function for local land use
planning is advisory at best. Moreover, state government has no role in approving local
comprehensive plans or zoning ordinances.

F. Regional Role in Local Planning

Any combination of Texas counties or municipalities may agree to establish by ordinance a
regional planning commission®” for the future development of communities within the region.
These commissions plan transportation system improvements, adequate public facilities (e.g.,
streets, utilities, health, educational, recreational facilities), agricultural needs, business and
industry needs, preservation of historical and cultural values, and improving quality of life.”’
The regional planning commissions have no authority to require consistency among or between
local plans; rather the commissions may develop regional planning recommendations, which
participating local governing bodies may then adopt in whole or in part.”

In a state planning region or sub-region where a regional planning commission exists, the
commission functions as an areawide planning agency for purposes of the reviews required for
certain federal and state funding programs.” If a project has regionwide significance, a
commission has responsibility for reviewing the proposed project and determining whether the
project conflicts with the regional plan or policy.*

Adjacent municipalities are also authorized to form joint planning commissions.”> Once formed,
a joint planning commission is required to complete a Master Plan to ensure orderly planning.®
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That plan must include: highway design; street and park layout; and designation of areas for the
location of schools, residences, businesses and commerce, industry, and water reservoirs.”’ It
should be noted that, while joint planning commissions are authorized by Texas statute, none
currently exist.

G. Public Participation Requirements for Localities

There are no special public participation requirements for developing and adopting a
comprehensive plan or zoning ordinance except for the usual public notice and public hearing
requirements.”® With respect to subdivision law, in economically distressed counties, the Texas
enabling statute requires that notice be published in English and in Spanish.”

H. Reporting Requirements for Localities

Texas does not have any general reporting requirements for municipalities or counties.

1. Monitoring Requirements For Localities

There are no monitoring requirements for municipalities and counties except when local
government assesses impact fees, and in that case, they must annually submit a written
certification verifying compliance to the Attorney General.’ With respect to local zoning and
land use laws, the governing body of a municipality may adopt ordinances to enforce its zoning
regulations.”’

J. Benchmarks for Localities

Because there is no state or regional role in planning and zoning, there are no performance
measures or benchmarks.

K. Updates of Plans

Planning and zoning commissions may update their comprehensive plans and zoning regulations
whenever necessary as long as proper public notice procedures are followed.

L. State Leadership on Environmental Justice

The Texas Commission on Environmental Quality administers the state’s environmental equity
program, but there is no Texas statute or regulation on environmental justice.”> Through this
initiative, the state strives, among other things, to assist citizens and neighborhood groups for
participating in regulatory processes.> In addition, the program function as a community liaison
and provides environmental awareness and outreach campaigns to educate communities about
the siting of various potential hazards.**
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M. Impact & Development Fees

In Texas, the municipalities, counties, and other local governments may impose impact fees to
finance new capital improvements or public facility expansions.® To enact impact fees, the local
governing body must comply with appropriate public notice and hearing requirements, complete
a capital improvement plan, and submit land use assumptions.”® Within the North American
Free Trade Impact Zone and Neighborhood Empowerment Zones, municipalities may waive or
adopt fees related to the construction of buildings within the zones, including impact fees.*’
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APPENDIX H
PENNSYLVANIA PLANNING AND ZONING LAWS
A. State Planning Law

In Pennsylvania, the state has delegated its planning authority to local governments through the
Municipalities Planning Code (MPC).! The MPC establishes the framework for local, county,
and regional governments to conduct land use planning” The cities of Pittsburgh® and
Philadel%)hia are excluded from this legislation and operate under their respective home rule
charters.

The MPC allows a municipality to enact or adopt a comprehensive plan, zoning ordinances,
subdivisions, and land development ordinances, including an official map. It also contains
procedures for establishing a planning agency, a zoning hearing board, and appeals of their
decisions. Since its initial enactment in 1968, the MPC has been amended several times,
including the addition of impact fees.*

In 2000, two planning bills—Acts 67 and 68—were enacted as part of Governor Ridge’s
Growing Smarter Initiative.” Collectively, these Acts clarify the authority of counties and
municipalities to create Locally Designed Growth Areas as part of their comprehensive land use
plans; encourage and enhance Transferable Development Rights as a tool to preserve open space
and farmland; direct that state agencies must consider and may rely on local land use plans or
ordinances when reviewing applications for funding or permitting to avoid conflicts with local
planning decisions; and provide local governments with the ability to withstand legal challenges
while fgcilitating consistent planning at local, county, and regional levels and planning for
growth.

On December 22, 2000, Act 127 was signed by Governor Ridge to clarify the amendments to the
MPC by Acts 67 and 68. In June of 2000, the Downtown Location Law® further required the
Department of General Services to set guidelines for locating state agencies in central business
districts. Also in 2000, the General Assembly amended the Industrial Sites Environmental
Assessment Act’ to provide performance-based loans to businesses and communities for
remediation and cleanup of non-hazardous wastes.

B. Local Planning Requirements

In Pennsylvania, municipalities—cities, towns, and boroughs—are given the primary
responsibility for regulating land use.'® The local governing body generally does not conduct the
planning function, and a planning commission is appointed to assume this responsibility. But the
local governing body controls the basic functions and operation of its appointed planning
commission.'' The powers and duties of the planning commission, as well as the statutory
guidelines for planning and zoning, are outlined in the MPC. Municipal authority to regulate
land use is exercised by the planning commission through zoning, subdivision, and land
development ordinances, and is limited by state legislation and the Constitution.'?
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Pennsylvania counties are granted planning functions in the absence of municipal authority, and
can adopt zoning or subdivision regulations for the entire county if there are no municipal
ordinances or for as much of the land within the county that is otherwise not regulated.”” Each
county has an appointed planning commission,'* and municipalities wishing to engage in certain
planning activities are required to submit their proposed actions to the county planning
commission for review."”

Although the MPC requires counties to develop a comprehensive plan,'® municipalities are not
required to develop and adopt their own plans.'” However, should a municipality develop its
own comprehensive plan, it must do so in accordance with the MPC, and its plan must be
consistent with the county’s comprehensive plan.'®

County and municipal comprehensive plans must be prepared and adopted in accordance with
Section 10301 of the MPC and must contain, but need not be limited to, the following elements:

. Statement of objectives for future development;

. Land use plan;

. Plan to meet housing needs of present and future residents;

. Transportation;

. Community facilities and utilities;

. Statement of relationships among various plan components (i.e., environmental,
energy conservation, fiscal, economic development and social consequences on
municipality);

. Short and long-range plan implementation strategies;

. Statement that existing and proposed development is compatible with existing and

proposed development and plans in contiguous municipalities or a statement that
measures have been taken to provide buffers or transitional devices between
disparate uses, and a statement that existing and proposed development of the
municipality is generally consistent with the objectives and plans of the county
comprehensive plan;

. Plan for the protection of natural and historic resources;
. County comprehensive plans must identify:
- land uses related to important natural resources and utilization of existing
minerals;
- current and proposed land uses that have a regional impact and
significance;

- a plan for the preservation and enhancement of prime agricultural land and
to encourage compatible land use regulation of existing agricultural
operations; and

- a plan for historic preservation; and

. Plan for reliable supplies of water."

In addition, a comprehensive plan may:

. Include an energy conservation plan;* and
. Identify areas for future growth and development.”’
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C. State Rules & Guidelines

With the exception of requirements preempted by other federal or state legislation, local zoning
ordinances in Pennsylvania must take into account transferable development rights, preservation
and protection of prime agricultural land, environmentally sensitive areas, areas of historic
significance, and availability of reliable, safe and adequate water””  In addition, zoning
ordinances must provide for reasonable development of minerals in each municipality and may
not unreasonably restrict forestry.*

D. Incentives for Local Planning

Pennsylvania’s incentives to encourage planning mostly are various types of funding for
planning purposes. Priority for state grants to develop or revise comprehensive plans will be
given to those municipalities that agree to adopt comprehensive plans generally consistent with
county comprehensive plans and to enact new zoning ordinances or amendments that would fully
implement the municipal comprehensive plan.** When a county adopts a comprehensive plan in
accordance with the MPC and where any municipalities therein have adopted plans and zoning
ordinances in accordance with provisions of the MPC, “commonwealth agencies shall consider
and may rely upon comprehensive plans and zoning ordinances when reviewing applications for
the funding or permitting of infrastructure or facilities.” Similarly, joint municipal zoning
ordinances receive the same consideration and municipal authorization to, by agreement, share
tax revenues and fees remitted to municipalities located within the joint municipal zone.?

The Department of Community and Economic Development (DCED),>” whose mission is to
foster opportunities for businesses and communities to succeed and thrive, also provides various
grants and other financial assistance to municipalities, including grant programs to support
community development, community services, housing assistance, infrastructure, municipal
services, and neighborhood improvement.”®

The Governor’s Center for Local Government Services,”’ designated by Executive Order 1999-1
as the lead state agency responsible for land use assistance and monitoring at the local level,
offers technical assistance; financial assistance, including the Land Use Planning and Technical
Assistance Program (LUPTAP), the Shared Municipal Services Program and the Local
Government Capital Project Loan Program; and education and training for local governments to
encourage sound land management practices, economic development, and healthy and strong
communities.*

E. Regional Planning
Under Pennsylvania’s Planning and Development Act, municipalities are specifically authorized
to enter into intergovernmental cooperative agreements.’’  Cooperative planning and

implementation agreements are authorized for the purpose of developing, adopting and
implementing a comprehensive plan for the entire county or for any area within the county.>
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F. State Role in Local Planning

1. State Plan and/or Policy
Pennsylvania does not have a statewide land use plan, but Executive Order 1999-1 serves as a
guide for all state agencies making decisions that impact land use.*

2. Approval of Local Comprehensive Plans, Zoning Ordinances

There is no state approval for plans or zoning ordinances. However, as discussed below, the
statutes contemplate an opportunity for review and comment among and between different
government jurisdictions.

2a. Comprehensive Plans

Municipalities: A municipal governing body is authorized to adopt and amend a comprehensive
plan as a whole or in parts.*® Prior to adopting or amending a plan, the municipal planning
agency must hold at least one public meeting pursuant to public notice before forwarding the
proposed plan or amendment to the local governing body.* In reviewing the proposed plan, the
governing body must consider the comments of the county, contiguous municipalities, and the
school district, as well as the public meeting comments and the recommendations of the
municipal planning agency.”* Comments of the county, contiguous municipalities, and local
school districts must be sent to the governing body within 45 days after the plan is received, and
the proposed plan or amendment can not be approved until these comments are received.’’ If a
contiguous municipality or school district fails to respond within 45 days, the governing body
may then proceed without their comments.™®

Counties: The governing body of a county is authorized to adopt and amend the county
comprehensive plan as a whole or in parts.” Before adopting or amending the comprehensive
plan, or any part thereof, the county planning agency must hold at least one public meeting
before forwarding the proposed plan or amendment to the county’s governing body.* In
reviewing the proposed comprehensive plan, the governing body must consider comments from
other municipalities, or school districts within the county, other contiguous school districts,
municipalities, or counties, as well as comments at the public meeting and recommendations of
the county planning agency.”' Comments of the counties, municipalities, and school districts
must be sent to the governing body within 45 days after the plan is received, and the proposed
comprehensive plan must not be approved until these comments are received.* If, however, the
counties, municipalities, or school districts fail to respond within 45 days, the county’s governing
body may then proceed without their comments.*

In accordance with MPC Section 10302(a.1), counties must consider any amendments to their
comprehensive plan proposed by municipalities that are considering adoption or revision of their
municipal comprehensive plans so as to achieve general consistency between the respective
plans.** When two or more contiguous municipalities request amendments to a county
comprehensive plan for purposes of achieving general consistency between the municipal plans
or multi-municipal plan and the county plan, the county must accept the amendments unless
good cause for their refusal is established.”
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Adoption of a comprehensive plan, any part of a comprehensive plan, or an amendment to a
comprehensive plan must be by resolution carried by the affirmative votes of not less than a
majority of all members of the county’s governing body.*

2b. Zoning Ordinances

Municipalities: The governing body of each municipality may enact, amend, and repeal zoning
ordinances to implement comprehensive plans.*’

Counties: The powers of county governing bodies to enact, amend, and repeal zoning ordinances
are limited to land in municipalities, wholly or partly within the county, that have no zoning
ordinances in effect when a county zoning ordinance is introduced and until a municipal
ordinance is adopted. Once a municipality, whose land is subject to county zoning adopts an
ordinance, it repeals the county zoning ordinance.*

Zoning ordinances must reflect the policy goals of the community development plan as outlined
in MPC Section 10606 and must give consideration to the character of the municipality, the
needs of the citizens, and the suitabilities and special nature of particular parts of the
community.* A county must hold a mediation session with any municipalities that believe the
county’s ordinances will have negative local impacts.

3. Consistency Requirements

Municipal comprehensive plans must be generally consistent with the adopted county
comprehensive plan.”® A municipality may amend its comprehensive plan at any time, provided
that its plan remains generally consistent with the county plan and compatible with the
comprehensive plans of abutting municipalities.”’ Where a municipality with a comprehensive
plan is located in a county that has adopted a comprehensive plan, both the county and
municipality must give each other’s plan consideration so that the objectives of each plan
(county and municipal) can be protected to the greatest extent possible.”> County planning
commissions must publish advisory guidelines to promote consistency with the adopted county
comprehensive plan.”> These guidelines must promote uniformity with respect to local planning
and zoning terminology and common types of municipal land use or zoning regulations.”

4. Public Participation Requirements for Localities

Other than traditional public notice and hearing prior to the adoption of local plans and zoning
ordinances, Pennsylvania has no specific requirements for public participation in the
development of these documents.

5. Reporting Requirements for Localities

Municipalities must forward a copy of their comprehensive plans and any future amendments to
Pennsylvania’s Center for Local Government Services for informational purposes.”
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6. Monitoring Requirements For Localities

Except for a five-year report on Land Use and Growth Management and the required filings
described above, there is no state-level monitoring of local government compliance with
planning and zoning laws.

7. Benchmarks for Localities

The Center for Local Government Services must issue a Land Use and Growth Management
Report by the year 2005 and must review and update the report at five-year intervals.*®

8. Updates of Local Plans

The MPC requires a municipal or multi—municipal comprehensive plan to be reviewed at least
every ten years.”’ The municipal or multi—municipal plan must be sent to the governing bodies
of contiguous municipalities for their review and comment and must also be sent to the Center
for Local Government Services for informational purposes.” In addition, the municipal or
multi-municipal comprehensive plan must be sent to the county planning commission or, upon
the request of the county planning commission, to a regional planning commission when the
comprehensive plan is updated or at ten-year intervals, whichever comes first, for review and
comment on whether the municipal plan remains generally consistent with the county
comprehensive plan and to indicate where the local plan may deviate from the county plan.”

County comprehensive plans must be updated at least every ten years.”® Counties must consult
with municipalities and solicit comment from school districts, municipal authorities, public
utilities, and the Center for Local Government Services, for informational purposes during the
process of preparing or updating a county comprehensive plan in order to determine future
growth needs.'

9. Impact & Development Fees

Pennsylvania authorizes localities to impose development impact fees, but they may only be used
for transportation purposes associated with new development.®*

G. State Leadership

Executive Order 1999-1 established Pennsylvania’s land use policy, which all state agencies
must follow. It requires soundly planned growth; farmland and open space preservation;
development in areas that have been previously developed or in locally designated growth areas;
increased understanding of land use planning impacts in relation to environmental, economic and
social factors; regional cooperation; preservation of private property rights; preservation of the
economic and social vitality of Pennsylvania’s communities; and infrastructure maintenance and
improvements that are consistent with sound land use practices.®

Specifically with respect to environmental justice, in June 2001, Pennsylvania’s Environmental
Justice Work Group recommended to the Department of Environmental Protection (DEP) that
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the DEP “should lead in the coordination of local, state and federal governmental agencies that
can play a role in improving the conditions of environmentally burdened minority and low-
income communities.”®  The Work Group’s report focused on strategies to address
environmental justice issues when certain applications for environmental permits are filed, but
the report fails to consider the opportunities for using local land use planning and zoning
decisions to address environmental justice issues.
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APPENDIX I
ILLINOIS PLANNING AND ZONING LAWS
A. State Planning Law

Illinois law does not require planning, but every “municipality may create a planning
commission, planning department or both,” and local planning commissions are appointed by the
mayor of a city or president of a village board, subject to confirmation by the governing bodies.'

B. Local Planning Requirements

Where they have been created, local planning commissions and planning departments are
authorized to prepare and recommend to the local governing body a comprehensive land use plan
for present and future development or redevelopment: “Such plan may be adopted in whole or in
separate geographical or functional parts, each of which, when adopted, shall be the official
comprehensive plan, or part thereof, of that municipality.”

Local comprehensive plans may do the following:

e Include reasonable requirements for streets, alleys, public grounds, and other
improvements;

e Establish reasonable standards of design for subdivisions and for re-subdivisions of
unimproved land and of areas subject to redevelopment in respect to public
improvements as herein defined,

e [Establish reasonable requirements governing public streets, facilities, playgrounds,
schools, etc.;

e Designate land suitable for annexation to the municipality;
e Recommend changes, from time to time, in the official comprehensive plan;

e Prepare and recommend to the governing bodies, from time to time, plans for specific
improvements that implement the official comprehensive plan;

e Assist municipal officials responsible for improvements that are part of the official plan,
to implement these projects and, generally, to promote realization of the comprehensive
plan;

e Prepare and recommend to the governing body schemes for regulating or forbidding
structures or activities that may hinder access to solar energy necessary for the proper
functioning of solar systems, as defined in Section 1.2 of the Comprehensive Solar
Energy Act of 1977, or to recommend changes in such schemes; and
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e Exercise other powers that are germane to the powers listed above, as may be conferred
by the local governing body.’

In addition to local comprehensive plans, regional comprehensive plans may be adopted pursuant
to Illinois’ Counties Code, Section 5-14001.

C. State Rules & Guidelines

[linois has authorized creating a statewide comprehensive plan.* The Department of Commerce
and Community Affairs serves as the state’s planning agency. For example, it is responsible for
using state planning grants or federal funds to conduct statewide comprehensive planning, as
well as state and interstate comprehensive planning and research. However, as a practical matter,
it has little involvement in local land use planning issues, as discussed below.

D. Incentives for Local Planning

Prior to August 2002, Illinois had no specific incentives for local planning. But Public Act 92-
0768 was adopted to provide, among other things, technical assistance for local planning, to
encourage local governments to plan and adopt other regulatory and development approaches
that will promote comprehensive planning, and to support planning efforts for one or more units
of local government or planning agencies that are working together.

To receive funding in the form of technical assistance grants under this new Illinois statute, a
locality’s new or revised comprehensive plan must address, at a minimum, each of the following
elements:

1) Issues and Opportunities—This element sets forth the vision of the community, identify the
major trends and forces affecting the local government and its citizens, set goals and
standards, and serve as a series of guiding principles and priorities to implement the vision.

2) Land Use and Natural Resources—This element translates the vision statement into physical
terms; provides a general pattern for the location, distribution, and characteristics of future
land uses over a 20-year period; and serves as the portion of the comprehensive plan upon
which all other elements are based. The land use element must be in text and map form, and
it must include supporting studies on population, the local economy, natural resources, and
an inventory of existing land uses.

3) Transportation—This element covers all relevant modes of transportation, including mass
transit, air, water, rail, automobile, bicycle, and pedestrian modes of transportation;
accommodates special needs; establishes the framework for acquiring, preserving, and
protecting current and future rights-of-way; and incorporates transportation performance
measures.

4) Community Facilities (schools, parks, police, fire and water and sewer)—This element
provides for community facilities; establishes levels of service; ensures that facilities are
provided as needed; and coordinates with other units of local government that provide the
needed facilities.
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5)

6)

7)

8)

9)

Telecommunications  Infrastructure—This element coordinates telecommunications
initiatives; assesses short-term and long-term needs, especially regarding economic
development; determines existing telecommunications services; encourages investments in
the most advanced technologies; and establishes a framework for providing reasonable
access to public rights-of-way.

Housing—This element documents the present and future needs for housing within the
jurisdiction of the local government, including affordable housing and special needs housing;
takes into account the housing needs of a larger region; identifies barriers to the production
of housing, including affordable housing; access the condition of the housing stock; and
develops strategies, programs, and other actions to address the need for a range of housing
options.

Economic Development—This element coordinates local economic development initiatives
with those of Illinois agencies; ensures that adequate economic development opportunities
are available; identifies the strategic competitive advantages of the local community and the
surrounding region; assesses the community’s strengths and weaknesses with regard to
attracting and retaining business and industry; and defines the municipality’s and county’s
respective roles.

Natural Resources—This element identifies and defines the local natural resources such as
water, land, flora, and fauna; identifies land and water areas in relation to these resources;
assesses the relative importance of these areas to the needs of the resources; and identifies
mitigation efforts needed to protect these resources.

Public Participation—This element must include a process for engaging the community in
outreach, developing a sense of community, and building consensus; as well as a public
education strategy.

10) Comprehensive plans may also include natural hazards, agriculture and forest preservation,

human services, community design, historic preservation, and adopting subplans as needed.
The decision whether to include these elements in a comprehensive plan must be based on
the needs of the particular locality. See Pub. Act 92-0768, Section 25.

The Act further provides that “municipalities and counties that have adopted official
comprehensive plans in accordance with Division 12 of Article 11 of the Illinois Municipal Code
or Section 5-14001 of the Counties Code may be eligible for additional preferences in state
economic development programs, state transportation programs, state planning programs, state
natural resources programs, and state agricultural programs.” See Pub. Act 92-0768, Section
30(b).

Tax increment financing is also authorized for increasing the availability of affordable housing.
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E. State Role in Local Planning
1. State Plan and/or Policy

Illinois does not have any state oversight or control of local planning and zoning. However,
under the new Act, the Department of Commerce and Community Affairs is authorized to
provide education and training for local officials on planning, regulatory, and development
practices and techniques that promote sound comprehensive planning. In addition, the
Department may develop and distribute model ordinances, manuals and other technical
publications. See Pub. Act 92-0768, Section 35.

2. Approval of Local Master Plans and Zoning Ordinances

No state approval is required for local land comprehensive plans or zoning ordinances.

3. Consistency Requirements for Localities

In general, there is no specific language requiring consistency, but the state Board for
Consistency reviews local plans.’” However, where a municipality chooses to accept funding
under Pub. Act 92-0768 for the development or revision of its comprehensive plan, local land
development regulations, including amendments to the zoning map and any other land use
actions, should [not “must”] remain consistent with the new or revised plan for five years after
the plan takes effect. See Pub. Act 92-0768, Section 30.

4. Public Participation Requirements for Localities

There is no specific requirement for public participation other than the public participation
element in comprehensive plans developed under the new Public Act 92-0768 (see item D
above).

5. Reporting Requirements for Municipalities of over 500,000:

The planning commission must review every plan, design, or other proposal and, within 30 days
after they are submitted, must report to the public body or agency with jurisdiction over affected
property or improvements about whether the plan, design, or other proposal conforms with the
long range planning objectives and the official plan for the municipality.°

6. Monitoring Requirements for Localities

There are no enforcement or monitoring mechanisms for action by a state agency. However,
municipalities have authority to monitor and enforce their local land use laws.

7. Benchmarks for Localities

There are no performance measures or benchmarks for local plans other than the requirements of
the new Public Act 92-0768 for certain plan elements.
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8. Updates of Plans

Local planning and zoning commissions may amend comprehensive plans and zoning
regulations when necessary as long as they follow proper public notice procedures.’

9. State Leadership

e The Urban Renewal Consolidation Act of 1961 states that the governing body of each
municipality has the power to “acquire by purchase, condemnation or otherwise any
improved or unimproved real property, the acquisition of which is necessary or
appropriate for the rehabilitation or redevelopment of any blighted or slum area or any
conservation area as defined in Section 3 of the Urban Community Conservation Act.”®

e Local governing bodies may enact ordinances prescribing fair housing practices, defining
unfair housing practices, and establishing an office of fair housing or human relations.’

e Illinois has adopted standards for the operation of local commissions that administer and
enforce local ordinances that prohibit discrimination based on race, color, religion, sex,
creed, ancestry, national origin, or physical or mental handicap in the listing, sale,
assignment, exchange, transfer, lease, rental, or financing of real property for residential
use, and prescribing penalties for violations of those ordinances."

10. Impact & Development Fees:

Illinois law does not authorize collection of such fees.
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APPENDIX J
ANSWERS TO QUESTIONS ABOUT ODORS

Verbatim Excerpts from the Illinois Environmental Protection Agency’s
Responsiveness Summary on NPDES Permit Renewal Hearings
Metropolitan Water Reclamation District of Greater Chicago (MWRDGC) Facilities
January 22, 2002

ALTGELD GARDENS

. There are a number of sources for these odors. Why isn’t it possible to find out which
odors originate at the MWRDGC facility?

The greatest number of complaints in this area seemingly related to emissions are from
Chicago Specialties. The IEPA and the US EPA have taken legal action against Chicago
Specialties, and the production unit which is the main source of odor complaints, has been
shut down permanently.

On any given day in a metropolitan community, odors can be emitted by any number of
industrial and/or residential activities. Depending on prevailing winds and varying climatic
conditions, odors can be detected from many miles away. Even if the odors are confined to a
narrow wind pocket or particular locality, they can be indistinguishable from each other
because of either aggregating affects or the similarities of the emission activity (e.g., several
chemical manufacturers emitting a similar ‘chemical-like’ smell).

As a general rule, the IEPA does not speculate about what odorous compound(s) may be
present at ground level or in the atmosphere on any given day unless a complaint was filed
with the IEPA’s field office and/or a field inspector was able to investigate the apparent
source of the odors. Even then, the IEPA’s authority to enforce against any person(s) or
business entity causing the odors is somewhat limited. As discussed herein, the current
framework of Illinois’ environmental laws and regulations does not recognize every type or
every occurrence of odors as an actionable offense. Rather, the odors must be of such a
quality or nature as to constitute “air pollution” as defined by Section 3.02 of the Illinois
Environmental Protection Act. See, 415 ILCS 5/3.02 (2000).

The IEPA will monitor facility operations for future compliance with applicable
environmental regulations and permits. The IEPA will also make every effort to promptly
and thoroughly investigate odor complaints involving MWRGDC’s Calumet Plant that are
brought to our attention. Concerned citizens should continue to make their opinions and/or
odor complaints known to the IEPA, local authorities and their elected public officials.
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2. If you know there are odors in the area, why are you relying on the logs filled out by the
residents instead of checking out the source yourselves?

The IEPA does conduct inspections. However, the IEPA cannot be at the site constantly.
Further, when Agency staff have been at the site odors that extend to the vicinity of the
Altgeld Gardens neighborhood have not been observed. Odors logs are often the only
evidence of the existence of such odors. Odor logs maintained by citizens can be very
important in identifying the source of odors, its off-site impact and in assisting with any
resulting civil or criminal prosecution of any person(s) or business entity responsible for the
air pollution.

If you believe the MWRDGC facility is the source of odor, you should contact their odor
hotline.

3. What chemicals are causing odors that we smell in Altgeld gardens?

With the general Calumet area being highly industrialized and the source of odors possibly
coming from many different sources, it is impossible to say what odors the residents of
Altgeld Gardens have experienced.

4. The people of this area suffer from numerous reported ailments. The current and
future health concerns range from asthma, heart disease, cancer, skin irritations and
rashes, migraines, kidney failure, Crohn’s disease, throat irritation, pink eye, viruses,
congested respiratory system, hair loss, stuffy ears, thyroid problems, allergy, eye
irritation, stomach pain, leg aches, ear pain, neck pain, chest pain, bumps on skin,
vision problems, chronic cough, olfactory fatigue. We believe them to be caused by the
odors from the Calumet facility.

The complaints described at the hearing are various in nature and could be found in any
general population. Odors from the facility are likely not the cause of many of the variety of
symptoms and ailments described. Genetics and personal lifestyle choices have a much
greater effect on the formation of disease including heart disease and cancer. Odors could be
an asthmatic or allergenic irritant and cause nuisance complaints. If you feel that there are
increased illnesses in your neighborhood you should contact the Illinois Department of
Public Health, which performs health assessments.

5. Who should residents contact when the odors are strong from the Calumet plant? Can
there be a 1-800 number, because it is costing us now?

The residents should contact the Chicago Department of Environment, the IEPA or the
MWRDGC. The Chicago Department of Environment can be reached at 312-744-7672. The
city can also be reached by dialing 311 toll free. The IEPA, Bureau of Air, Field Operations
Section, telephone number is 847-294-4000. The Chicago Department of Environment can
be contacted toll free at 311 to make an odor complaint. If you believe the MWRDGC
facility is the source of the odor, you should contact their odor hotline.

282



6. Can the odors (from MWRDGC) be regulated or monitored by the EPA or other
agencies?

The IEPA, Bureau of Air, Field Operations Section, investigates odors from this site and all
other industrial/commercial sites in Illinois. Last year the Agency investigated dozens of
complaints, many of them for sources around Altgeld Gardens, but did not receive any
complaints of odor originating at the Calumet Water Reclamation Plant.

There are no instruments to directly monitor odors. Neither the IEPA nor the U.S. EPA has
an odor standard. Odors are regulated under the “Environmental Protection Act” as a
nuisance violation. The nuisance provision prohibits air emissions from unreasonably
interfering with the enjoyment of life and property. There are no other regulations applicable
to air emissions from drying beds at the Calumet WRP.

Sources of odors are frequently regulated by local municipal or county zoning ordinances
and are generally prohibited to the extent that such odors constitute a legal nuisance. Under
state law, odors can fall within the prohibition established under Section 9(a) of the Illinois
Environmental Protection Act, which generally provides that no person shall cause or allow
the emission of contaminants into the environment so as to cause or tend to cause air
pollution. See, 415 ILCS 5/9(a)(2000).

Air pollution is defined by the Illinois Environmental Protection Act as “the presence in the
atmosphere of one or more contaminants in sufficient quantities and of such characteristics
and duration as to be injurious to human, plant or animal life, to health or to property, or to
unreasonably interfere with the enjoyment of life or property.” See, 415 ILCS 5/3.02 (1998).
[llinois courts have recognized that this definition creates two distinct categories of air
pollution: 1) air pollution which causes an injury to a person(s) life or property, and 2) air
pollution which “unreasonably interferes” with a person(s) enjoyment of life or property.
See, Incinerator, Inc. v. Pollution Control Board, 59 111.2d 290, 319 N.E.2d 794 (Ill. 1974).

Most odor cases commonly involve the second category of air pollution. In evaluating this
type of air pollution case, the Illinois Supreme Court has observed the following:

“There is little that any person can do which does not in some degree ‘interfere with the
enjoyment of life or property’ of other persons. The very act of breathing consumes
oxygen. In our opinion the word ‘unreasonably’ as used in Section 3(b) was intended to
introduce into the statute something of the objective quality of the common law, and
thereby exclude the trifling inconvenience, petty annoyance or minor discomfort.” See,
Processing and Books, Inc. v. Pollution Control Board, 64 111.2d 68, 351 N.E.2d 865 (Ill.
1976).

Because of the “reasonableness” standard inherent in the definition, a focal point of this type
of air pollution case is those facts and circumstances that bear upon the severity or impact of
the alleged odors. Thus, evidence that a complainant(s) periodically cannot enjoy a back-
yard barbeque, must frequently close all windows to a house or business, or avoid
participating in the normal social, economic or recreational pursuits because of the
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10.

interference of odors are important considerations in any such lawsuit. The Pollution Control
Board or reviewing court will then determine, based on the totality of the evidence presented
at trial, whether a cause of action based on this category of air pollution can be sustained.

Most important for this site is that last year the Illinois EPA investigated several odor
complaints for sources around Altgeld Gardens, but did not receive any complaints for the
Calumet WRP.

Does any governmental agency currently monitor odors from the Calumet facility?
See response to #6.
Can odors from the treatment process be controlled?

Odors can be controlled by ozonators, air scrubbers and by operational controls by treatment
plant personnel. The Agency does not know the exact source of any odors from the Calumet
facility. This will be identified in a study to be performed by MWRDGC.

See response to #9.

The odors emanating from the Calumet WRP into the surrounding neighborhoods continue to
be a concern for the Agency. The Agency believes that the odors are from the sludge drying
beds and are therefore outside the control of an NPDES permit. In October 2000, the Agency
reissued state permits to the MWRDGC for their sludge drying and disposal process but did
add a provision that the MWRDGC was to prepare a study on proper odor management by
October 2001.

Odors from the Calumet facility seem to increase during periods of precipitation. Why?

The IEPA, Bureau of Water, has issued a permit requiring the Calumet WRP to conduct an
odor study. This study should identify potential sources of odors as well as the possible
magnitude of any odor. From that study, the MWRDGC can determine what measures need
to be taken to control odors.

What is an odor log?

Odor logs are a type of ‘form’ document developed by the IEPA that are meant to assist
citizens in recording facts about a given odor occurrence. These forms enable a person to
document the time and place of the odor occurrence, specific weather conditions, and other
relevant characteristics about the odors. If citizens experience odors that are harmful to their
health or unreasonably interfere with the enjoyment of their lives or property, they should
also document or maintain information pertaining to the effects of said odors (e.g., medical
records, video tapes of visible emissions or discharges, reported occurrences in which
citizens had to close the windows to their house, relocate or cancel an outdoor barbeque,
etc.).
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11. How important is it for the neighbors of the Calumet facility to fill out the odor logs?

Unless the IEPA’s field inspector was notified or otherwise present at a given time and
location to perform an investigation of the alleged odors, odor complaints and copies of any
accompanying odor logs that are reported to the IEPA or other local authorities are often the
only evidence of the existence of such odors. This is especially true where the odors
dissipate after a short period of time and may not be ascertainable by the time that a field
inspector arrives at a given location. For this reason, odor logs maintained by citizens can be
very important in identifying the source of the odors and in assisting with any resulting civil
or criminal prosecution of any person(s) or business entity responsible for the air pollution.

12. How can a person obtain an odor log?

Odor logs can be obtained from the IEPA upon request. Copies can be requested from the
Illinois EPA’s regional field office located at 9511 Harrison Street, Des Plaines, Illinois
60016. The phone number for the regional office is 847-294-4000.

13. Is the Calumet facility currently in compliance with state and federal regulations? Is
non-compliance the basis for permit denial?

Section 39 of the Illinois Environmental Protection Act imposes upon the IEPA a duty to
issue permits for the construction, installation or operation of any type of facility, equipment,
vehicle, vessel or aircraft that is required to obtain a permit by the Pollution Control Board
upon proof by the permit applicant that the facility, equipment, vehicle vessel or aircraft will
not cause a violation of the Act or regulations adopted thereunder. The Pollution Control
Board and Illinois courts have recognized that this standard for permit issuance requires the
IEPA to review the permit application and then determine whether “the application and the
supporting documents demonstrate that the Environmental Protection Act will not be violated
if the requested permit is issued.” City of East Moline v. Illinois EPA, PCB No. 86-218
(September 8, 1983); Illinois EPA v. Pollution Control Board, 118 Ill.App.3d 772, 455
N.E.2d 158 (1983).

Permitting and enforcement responsibilities vested in the IEPA under the Illinois
Environmental Protection Act are separate and distinct functions. The Pollution Control
Board and Illinois courts have held that the IEPA cannot lawfully deny a permit as a
substitute for enforcement. See, Environmental Protection Agency v. Pollution Control
Board, 252 Ill.App.3d 828, 624 N.E.2d 402 (3rd Dist. 1993); ESG Watts, Inc., v. Pollution
Control Board, 286 Ill.App.3d 325, 676 N.E.2d 299 (3" Dist. 1997); Waste Management v.
Illinois Environmental Protection Agency, PCB Nos. 84-45, 84-61 and 84-68 (October 1,
1984); Centralia Environmental Services, Inc., v. Illinois Environmental Protection Agency,
PCB No. 89-170 (October 25, 1990).

It is the Agency’s duty to incorporate operational controls and restrictions in an NPDES
permit to comply with federal and state law.
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14.

15.

16.

17.

18.

We get the sludge from other neighborhoods. Let everybody be responsible for their
own sludge. We should not have to bear the burden of everyone’s sludge. We need to
make them come into compliance. Certain parts are regulated, but not the odor and it
needs to be. It is killing a lot of people here.

In waste management it is beneficial to have large centralized locations. This makes it
economically and technically feasible to treat the waste. There are three treatment facilities
in the Chicago area to treat sewage from the city’s residents at Calumet, Stickney and on the
North Side. The facilities are generally put along highways or in industrial areas to generally
minimize impacts to residential areas.

The sludge treatment and drying areas for the District are regulated under a state-operating
permit that included an odor control study and development of a management plan
referenced in response #9.

The Calumet Water Reclamation Plant is one of the major emitters of odors in the area.
Why haven’t you placed an agency employee here to monitor the odors? The IEPA
should have a field inspector monitor odors at the facility daily.

A field inspector is assigned to the Calumet area and is in the vicinity frequently. Restricting
a field inspector to one facility is unwarranted. Further, because of citizen complaints, the
IEPA has increased surveillance of the MWRDGC facility since July 2000.

Isn’t the EPA’s job to determine the effects of these odors from the Calumet plant on
human health?

The IEPA monitors and regulates emission sources to assure compliance with the
environmental regulations. Regulations are developed to be protective of human health. The
environmental regulations treat odors as a nuisance violation and an impediment to
enjoyment of personal property, not as a threat to human health.

We would like to have an air pollution test done in the community regularly — every
week and even in the rain.

There are no air quality standards for odors and significantly, there are no specific air testing
methods for monitoring odors. Rather, odors are regulated on a nuisance basis. Only humans
can determine the degree of interference due to a particular odor. Documented odor
complaints through TEPA investigation or through community odor logs provide the best
technical data and support for compliance related relief. Accordingly, the IEPA relies on
citizens to report odors and Agency inspections.

In 1990 an orange cloud broke out over Calumet Facility (across from Rosebud Farm)
around 6 or 7 in the morning and I passed out. I have been sick with asthma and
breathing problems. What was that orange cloud and could it have contributed to these
problems?
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19.

20.

21.

The IEPA is unaware of this incident. MWRDGC is not a likely source of an orange cloud.
Unfortunately, there is probably no way to find out today what was released from an
unknown source 11 years ago.

Can IEPA make MWRDGC and the other companies clean up the area or shut them
down?

As with any other person or business entity, MWRDGC and nearby companies in the
surrounding area are each responsible for the consequences of their own actions. To the
extent that MWRDGC or the other companies are found to have caused or allowed air, water
or land pollution, the IEPA has authority to initiate enforcement for said occurrences. It
should be noted that a State’s Attorney of the county in which the alleged violation occurred
also has that authority.

Are you going to communicate with the community to let them know about potential or
actual risks here? The community needs information and warnings on the hazards in
the area.

Information on the amount of emissions released to the environment by various industries is
published by the U.S. EPA annually in their Toxic Release Inventory report. In the case of
emergency, local emergency responders would notify residents of immediate danger and any
action needed. Also the IEPA notifies mass media, businesses and other state agencies to
spread information when there is a possibility of a high ozone day.

Can you include information on general spills from companies in the area and
monitoring reports?

A review of the Agency data from 1996 to 2001 finds the following number of spills have
been reported:

Calumet City - 10
Chicago - 794
Burnham - 3
Dolton - 311
River Dale - 23

Additional information can be obtained for specific locations on request.
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APPENDIX K
LOUISIANA PLANNING AND ZONING LAWS
A. State Planning Law:

The Louisiana Constitution specifically authorizes local governments to adopt regulations,
subject to uniform procedures established by law, for land use, zoning, and historic preservation;
to create commissions and districts to implement those regulations; to review decisions of any
such commission; and to adopt standards for use, construction, demolition, and modification of
certain areas and structures." Although Louisiana’s comprehensive planning statutes remain
virtually identical to those adopted by the Legislature in the early 1920s,” a new statute in 1977
was enacted to authorize the creation of state planning and development districts for the purpose
of facilitating intergovernmental cooperation.’

Parish planning commissions are authorized to develop and adopt master plans for the physical
development of unincorporated territory within each parish, and municipal planning
commissions are authorized to adopt master plans for the physical development of
municipalities.* Municipalities are also granted authority to adopt zoning regulations,” enact
transfer of development rights programs,’ and enforce local zoning laws.” In addition, local
historic preservation commissions and districts are recognized by state statute.®

B. Local Planning Requirements

Louisiana has authorized local governments to adopt local land use regulations and plans. A
parish planning commission adopts a master plan for the unincorporated territory of a parish,
while a municipal planning commission adopts a plan for the municipality. If a locality—either
a parish or a municipality—chooses to plan, its planning commission must adopt a master plan
for development; and its plan must promote health, safety, and general welfare. Its plan must
also provide adequate access t light, protect open space and air quality, establish traffic systems,
promote healthful and convenient distribution of population, and provide for public housing.
Local plans must include, among other things:

e General location, character, and extent of railroads, highways, streets, viaducts, subways,
bus, streetcar, and other routes, bridges, waterways, lakes, waterfronts, and playgrounds,
squares, parks, aviation fields, and other public ways, grounds, and open spaces;

e General location of public buildings, schools, and other public properties;

e General character, extent, and layout of public housing and replanning of blighted
districts and slum areas;

e General location and extent of utilities and terminals — whether publicly or privately

owned or operated — for water, light, sanitation, communication, power, transportation
and other purposes;
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e Removal, relocation, widening, narrowing, vacating, abandonment, change of use or
extension of any of the foregoing; and

e For a parish planning commission, the zoning plan must control height, area, bulk,
location, and use of buildings and other premises in urban areas or in areas suitable for
urbanization outside municipal limits.’

Parish development boards may also be created'® and, once established, they:

(S)hall prepare a written plan and report for the development of the resources and
facilities of the parish including information showing the location and condition
of the streets, highways, bridges, waterways, parks, aviation facilities, commercial
airlines, pipe lines, railroads, electric power lines, mines, factories, forests, other
natural resources, public utilities, and other pertinent and appropriate information.
The plan and report shall include definite recommendations by the board for the
utilization and correlation for better economic use and distribution of the
resources of the parish."’

Municipalities must choose to establish either a parish development board or a planning
commission, but they may only have one or the other, not both."

A municipality located in a parish that has a parish planning commission may designate the
parish commission as its local planning commission. If this occurs, the parish planning
commission has all the powers and functions relating to making, adopting. and amending a
master plan for that municipality."

C. State Rules & Guidelines:
Louisiana’s enabling statutes as discussed here authorize local planning and zoning and land use
controls. There is no coordinated statewide planning, although many state agencies handle a
variety of planning activities. For example, the Division of Administration in the Governor’s
Office may conduct surveys and studies concerning the development of state resources and
facilities, review current programming and future planning of all state agencies, review
programming and planning of parishes and municipalities, and coordinate planning among
various state agencies.'
D. Incentives for Local Planning
Louisiana does not offer any state incentives for local planning.
E. State Role in Local Planning

1a. State Plan and/or Policy

There is no statewide role in land use planning and zoning in Louisiana, as this function is left
largely to the parishes and municipalities under the statutory structure described above.

290



However, Louisiana has created certain state development districts to facilitate
intergovernmental cooperation and to coordinate state, federal, and local planning and
development programs.

1b. Regional Planning Commission

Pursuant to state statute, the legislative bodies of any municipality and a surrounding or
contiguous parish, any two or more contiguous municipalities, any one or more municipalities
and one or more parishes all forming a single urbanized or suburbanized area, or any one or more
municipalities and one or more parishes all forming a single urbanized area of more than fifty
thousand population and including contiguous municipalities and parishes—referred to as
"urbanized areas"—are authorized to create a regional planning area out of their combined
territories; and the police jury of any parish may likewise join with one or more counties in an
adjoining state to form a single area for that purpose.'

Regional planning commissions must prepare and amend their regional development plans.” A
regional plan, designed to promote the general welfare and prosperity of the regions must
contain:

(a) A statement of the objectives, standards and principles sought to be expressed in the
regional development plan;

(b) Recommendations for the most desirable pattern of land use within the regional
planning area, in the light of the best available information concerning topography,
climate, soil and underground conditions, water courses and bodies of water, and other
natural or environmental factors, as well as in the light of the best available
information concerning the present and prospective economic bases of the regional
planning area; trends of industrial, population or other developments; the habits and
standards of life of the people of the regional planning area; and the relation of land
use within the regional planning area to land use in adjoining areas. These
recommendations must, insofar as appropriate, indicate areas for residential uses and
their maximum recommended densities; areas for farming and forestry, mining and
other extractive industries; areas for manufacturing and industrial uses, with
classification of such areas in accordance with their compatibility with land uses in
adjoining areas; areas for concentrations of wholesale, retail, business, and other
commercial uses; areas for recreational uses and open spaces; and areas for mixed
uses;

() The circulation pattern recommended for the regional planning area, including routes
and terminals of transit, transportation and communication facilities, whether used for
movement within the regional planning area or for movement from adjoining areas;

(d) Recommendations concerning the need for, and the proposed general location of,
public and private works and facilities, such as utilities, flood control works, water
reservoirs, pollution control facilities, military or defense installations, when those
works or facilities—by reason of their function, size, extent, or any other causes—are
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of regional or metropolitan, as distinguished from purely local, concern or for any
other cause are appropriate subjects for inclusion in a regional development plan;

(e) Such other recommendations of the regional planning commission concerning current
and impending problems as may affect the regional planning area as a whole.'®

In addition, regional planning commissions are authorized to, among other things:

e Conduct or assist in studies and investigations of existing and emerging problems of
agriculture, industry, commerce, transportation, population, housing, public service, local
government and allied matters affecting the development of the regional planning area;

e Prepare inventories of the region's natural resources and of major public and private
works and facilities of all kinds which are deemed of importance to the development of
the regional planning area as a whole;

o Cooperate with, and provide planning assistance—including but not limited to surveys,
land use studies, urban renewal plans, technical services and other planning work to
parish, municipal, or other local governments, or planning agencies;

e Coordinate planning activities with the planning activities of state agencies, parishes,
municipalities or other local units within its regional planning area, and cooperate with or
assist departments and other agencies of federal, state, and local government as well as
other regional planning commissions in the execution of their planning functions with a
view to harmonizing their planning activities with regional development plans."

Regional planning commissions may not exercise the functions of any municipal planning
commission or parish planning commission if these bodies are established within a regional
planning area, except where the legislative body of the municipality or where a parish designates
the regional planning commission as its local or parish planning commission.

Two or more regional planning commissions are authorized to form an association for the
purpose of coordinating comprehensive planning and development programs so they can resolve
any economic, social, physical, or governmental problems of the state and its citizens.”' In
addition to the general grant of authority to create regional planning entities, Louisiana statutes
specifically allow for creating specialized regional planning organizations covering specified
areas within the state, such as a Metropolitan Planning Commission.”

2. Approval of Local Master Plans, and Zoning Ordinances
2a. Master Plan

The development and adoption of a local master or comprehensive plan does not require state
approval. However, before adopting a master plan, a local planning commission must follow
appropriate public notice procedures and allow an opportunity for public input. Certified
copies of the adopted plan must be filed with the local legislative body, parish clerk of court, and
the Louisiana State Planning Office.*!
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2b. Zoning Ordinances

The local governing bodies of all municipalities may enact zoning ordinances,” and these
regulations must comply with their comprehensive plans.”®  Where certain municipal planning
commissions have been established, they must also serve as the zoning commissions but must
hold separate meetings and maintain separate records. >’ The governing bodies of parishes with
populations over 23,000 that have no municipal government, are authorized to adopt zoning
within the parish after appropriate notice to all landowners. * In addition, Louisiana statutes
grant specific parishes general zoning authority.”” Parishes with home rule charters and
populations in excess of 400,000 may also adopt comprehensive plans and zoning ordinances.*

As mentioned below, copies of zoning ordinances, as well as other land use documents, must be
filed with appropriate regional planning commissions for informational purposes only; but
municipalities and parishes may seek advice and input from the regional commissions.

Affordable housing exceptions to zoning ordinances for local housing authorities are also
authorized to facilitate development, redevelopment, and other activities. > Zoning ordinances
may not prohibit condominium ownership or impose requirements that would not be imposed on
similar property ownership. **

3. Consistency Requirements for Localities
3a. State

Parishes, municipalities, and local planning agencies must file all their plans, zoning ordinances,
official maps, building codes, subdivision regulations and planning reports with the appropriate
regional planning commission for informational purposes.”* The governing bodies of parishes
and municipalities may also submit this information to the regional planning commission and
obtain the advice of the Commission.™

3b. Adjacent Localities
In a parishes where there are both parish and municipal planning commissions, a municipal
commission must consult and cooperate with the parish commission to ensure adjusted and
harmonious development among the multiple jurisdictions, zoning districts, public
improvements, utilities, and subdivisions that exist in the parish. *°
4. Public Participation Requirements for Localities
When enacting comprehensive plans, planning commissions must hold at least one public

hearing and must issue appropriate public notices that include the purpose, time, and place of the
hearing in a newspaper of common local circulation.”’
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5. Reporting Requirements for Localities

Localities are required to file their plans with the State Planning Office although that office does
not conduct any legal review.*® Localities are also required to submit their planning documents
to the appropriate regional planning commission for informational purposes.®

6. Monitoring Requirements For Localities:

Enforcement of local zoning and land use regulations is the responsibility of the enacting
municipality or parish. There is no statewide or regional monitoring of compliance with land
use plans or zoning ordinances.

7. Benchmarks for Localities

There are no statewide performance measures or benchmarks for local or regional planning and
zoning because these functions are optional at the local level.

8. Updates of Plans

There is no statutorily prescribed time period for regularly reviewing and updating
comprehensive plans or master plans.

9. State Leadership on Environmental Justice That Could Impact Local Land Use
Louisiana’s Department of Environmental Quality has been mandated by the Legislature to
complete an environmental justice study concerning the impacts of air pollution and waste
discharge from facilities in or near residential areas.** That study has never been completed,
probably because the mandate was contingent on funding being available. Allegedly, the
funding for the study has never been approved by the Legislature.*'

10. Impact & Development Fees

Impact fees on development are not statutorily authorized in Louisiana.
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¥ LSA-R.S. 33:140.181 (West Group 2002).
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* LSA-R.S. 33:138 (West Group 2002).

% Ibid.

3 LSA-R.S. 33:119 (West Group 2002).

T LSA-R.S. 33:108 (West Group 2002).

* Ibid.

¥ LSA-R.S. 33:138 (West Group 2002).

* LSA-R.S. 30: 2011.2 (West Group 1997).

*! Morgan, Lewis & Bockius, LLP, Environmental Justice: 50 State Summary, prepared for the American Chemistry
Council (March 2000). See Louisiana section.
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APPENDIX L

Final Recommendations to the Governor by the
Mississippi River Corridor Task Force
September 30, 1999

Executive Order MJF 98-01, as amended, requires the Mississippi River Corridor Task
Force “to provide the Governor and state agencies with objective recommendations
regarding the most efficient and effective means to obtain and address public comment
on all aspects of future proposals for development or expansion projects, including
possible human health, environmental, and economic development issues, along with
recommendations as to the resolution of any potentially conflicting concerns.” In
satisfaction of this mandate, the Mississippi River Corridor Task force makes the
following recommendations:

1.

The State of Louisiana should consider the establishment of a State
Environmental Review Process (SERP) modeled after the National Environmental
Policy Act and implementation guidance developed by the Council on
Environmental Quality. It should be a relatively short, streamlined and focused
process required of only “major” projects. It should apply to all “major” actions
within the state, not just environmental permitting actions. This process could
also accommodate the “I.T. Questions” issue. Scoping meetings and hearings
would provide for public participation and due process. It would provide a much-
needed open, structured, and predictable process for decision-making. There is a
wealth of federal case law concerning NEPA decisions to provide guidance.
Some fifteen states and the District of Columbia have enacted mini-NEPA
statutes that generally require state agencies to oversee the preparation of
environmental impact statements on proposed actions that may significantly affect
the environment.

a) The State of Louisiana also should consider the development of a set of
guidelines designed to promote dialogue between the community and a
prospective industry prior to or early in the environmental permitting process.

b) There should be an earnest attempt to seek input about local concerns in the
process of scoping an environmental impact assessment study for a proposed
development. Such input would provide a good means for addressing the
concerns of citizens residing in the vicinity of the proposed industrial
facilities.

c) Expand the LDEQ pre-permitting program to include representatives of the
Department of Economic Development, the Department of Health &
Hospitals, the Department of Labor, and the Department of Agriculture, and
any other state agency, where appropriate, to serve as resources to both
industry and the community during the permitting process.

297



Consider the formation of a regional organization to integrate, give greater voice
to, and assist with coordinating of activities of the multiple jurisdictions of the
region. Such an organization would be established as a resource for coordination,
not as another layer of bureaucracy. Louisiana has metropolitan planning
organizations such as the Capital Region Planning Commission and river basin
organizations such as the Amite River Basin Drainage and Water Conservation
District that are designed to address specific issues on a regional basis and assist
with coordination of efforts of numerous local jurisdictions. The Mississippi
River Corridor is a major economic engine for the State of Louisiana and is rich
in history and human and natural resources. The parishes and communities of the
region have to deal with a lot of common, local issues, but do not have the vehicle
for addressing regional concerns such as sustainability of environmental and
economic resources, including quality of life and self-sufficiency.

a) This organization should consist of officials from state and local government,
industrial representatives, and residents of the Mississippi River Industrial
Corridor, and should continue working on Environmental Justice-related
issues in the Mississippi River Industrial Corridor and elsewhere in Louisiana.

b) Develop a mechanism whereby the positive impact of industry in the
Mississippi River Corridor can be assessed and made available to the public
each year. Annual investment, jobs, annual payrolls, annual state and local
taxes paid, community outreach programs in place, funds donated for
community programs, and value of service time given to communities each
year by the company are examples of this positive impact. The information
provided by each company to the data collector could be aggregated by the
type of industry before release to the public so individual company
information is not disclosed. This type of information will allow the public to
see positive impact of industry. It will also serve as a tool that companies can
use to identify effective community outreach programs. Finally, this data can
be used to derive standards to allow for the projection of the total positive
impact of a new industrial company locating in the area.

c) Establish a stakeholder team to develop guidance on how to most effectively
accomplish that communication in the river corridor parishes. This guidance
should also address means to avoid or mitigate the polarization that so often
develops around a proposed action.

d) The pre-permitting process should include a component that allows business,
government and the community an opportunity to form an advisory alliance to
jointly discuss considerations involved in siting, expansions and other
permitting requests at the beginning of the permit application process.

Seek funding for collaborative job training programs between business and
government that target residents of the Mississippi River Corridor who live in
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close proximity to existing or proposed industrial facilities.  Establish a
mechanism for dissemination of job training program information and dispersal of
funds.

Encourage continued support of on-going health studies, including the Lead
Surveillance System and the Lower Mississippi River Interagency Cancer Study
(LMRICS).

a) Secure funding to establish health screenings in the Mississippi River
Industrial Corridor to determine whether there is any relation between
emissions and residents’ illnesses.

b) Continue the monitoring of cancer and other health problems in both the
Mississippi River Industrial Corridor and elsewhere in Louisiana.

C) Find out if health concerns around emissions are valid. If such concerns
are valid, change permits; if concerns are not valid, take steps to promote
better communication.

Recognize the importance of Environmental Justice in the context of
environmental permitting and regulation. However, the impact of Environmental
Justice upon economic growth should be recognized and steps should be taken to
ensure that existing laws do not unfairly impact long-term growth in the state.
Recognize that Environmental Justice does not apply universally. Take steps to
identify areas where Environmental Justice allegations are being lodged for
questionable purposes and areas where there are genuine cases of Environmental
Justice.

The Governor and the Legislature should support additional resources for the
state’s environmental programs.

Strengthen existing state whistleblower laws to provide increased guarantees and
protections for employees of industrial facilities who report suspected violations
and suspected near violations of existing environmental laws and regulations.
Existing state whistleblower laws should be compared to similar federal laws.
Where a federal whistleblower law is found to be more stringent and effective,
then the federal law should be incorporated into Louisiana law.

Encourage private groups to develop a program that offers financial rewards to
citizens who step forward to report suspected violations of existing environmental

laws and regulations.

Seek funding to develop a program designed to heighten public awareness of
existing federal and state whistleblower laws.
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10.

11.

12.

13.

The Governor should recommend that the Legislature study the concept of zoning
with a goal of developing more active and broader based land use planning.
Explore the possibility of statewide zoning laws and minimum statewide siting
standards for new industrial development. Develop legislation requiring the
establishment of buffer zones between a given community and a proposed
industrial facility. Encourage local governing bodies to listen to and address
resident concerns about local zoning and land use planning.

Secure legislative funding to allow LDEQ to conduct the environmental justice
study mandated by Louisiana R.S. 30:2011.2

The department shall examine and study the relationship
between emission of air pollutants and the discharge or
wastes by facilities located in or near residential areas. The
study shall determine the amount of such emissions and
discharges in each residential area of the state. The study
shall include permitted and unpermitted emissions and
discharges. The study shall determine and set out any
correlation that may exist between the emissions and
discharges and residential areas.

The department shall not commence the study authorized in
this section until funds have been specifically approved for
the study by the Legislature. The department shall not
divert existing funds or fees from other budgeted programs
to fund this study, but may provide in-kind services to
match any federal grants received.

The present report and its recommendations should be included in any study
conducted under Louisiana R.S. 30:2011.2.

Investigate the development of an Environmental Dispute Resolution program,
utilizing alternative dispute resolution (ADR) techniques, that those individuals
with environmental justice-related grievances can employ in lieu of Title VI
complaints and other lawsuits.

Conduct further review and study of recommendations made by the Institute of
Medicine in its recently released book, Toward Environmental Justice: Research,
Education, and Health Policy Needs (Washington, D.C., National Academy
Press, 1999), to assess their possible application to the state environmental
regulatory process. These recommendations include the following:

a) A coordinated effort among federal, state, and local public health agencies
is needed to improve the collection and coordination of environmental
health information and to better link it to specific populations and
communities of concern.
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14.

b)

d)

Public health research related to environmental justice should engender
three principles: improve the science base, involve affected populations,
and communicate the findings to all stakeholders.

Environmental justice in general and specific environmental hazards in
particular should be the focus of educational efforts to improve the
understanding of these issues among community residents and health
professionals, including medical, nursing, and public health practitioners.
This would include the following:

o Enhancing health professionals’ knowledge of environmental
health and justice issues;

o Increasing the number of health professionals specializing in
environmental and occupational medicine; and

. Improving the awareness and understanding of these issues by the
general public.

In instances in which the science is incomplete with respect to
environmental health and justice issues, policymakers are urged to use
caution on behalf of affected communities, particularly those that have the
least access to medical, political, and economic resources, taking
reasonable precautions to safeguard against or minimize adverse health
outcomes.

Explore ways to expand use of the Toxic Release Inventory and environmentally
related Internet sites as tools for greater public understanding of toxic chemicals
in the community.
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APPENDIX M

Recommendations from the 1994 Public Hearings on Environmental Justice

1)

2)

3)

4)

5)

6)

7)

8)

9)

Held Pursuant to Louisiana Legislative Act 767 (1993)

Consider legislation to codify Save Ourselves Inc. v. the Louisiana Environmental
Control Commission decision (452 So. 2d. 1152 (La. 1984)) (commonly referred to as the
I T decision) and require that LDEQ establish a broad-based advisory committee to draft
regulations implementing the mandates of the decision, beginning with consideration of
criteria for siting facilities;

Consider legislation to strengthen land use planning requirements in the state, taking into
consideration Environmental Justice concerns;

Consider legislation to strengthen requirements on the transportation of toxic materials
through residential areas;

Consider legislation to provide tax incentives to reduce hazardous waste generation and
disposal in Louisiana;

Consider legislation to strengthen existing statutes related to emergency response in order
to more effectively meet community concerns;

Provide funding to the LDEQ to continue the Environmental Justice program and to
create a permanent position of Environmental Justice coordinator with adequate support
staff;

Provide funding for community/industry environmental justice panel program to allow
for expansion beyond the current limited areas;

Provide funding for a joint project between the LDEQ Environmental Justice Program
and the Louisiana Emergency Planning Committees (LEPC) to train local citizens in
emergency response;

Provide increased funding to Historically Black Colleges and Universities (HBCU) in the
state to support programs in environmental sciences and engineering in order to ensure
eligible minority candidates for positions at the LDEQ);

10) Have LDEQ report to the Legislature on modified public notification procedures and

public hearing activities;

11) Have LDEQ report to the Legislature annually on the status and progress of the

environmental justice program; and

12) Have LDEQ review enforcement alternatives to better serve highly industrialized areas

and report findings to the Legislature.
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